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Judge Ritchie, of the Baltimore Superior 
Court, was recently called upon to decide a 
very natural question of law upon which, 
strange to say, no authority whatever could 
be found, and no text book writer has ex- 
pressed an opinion. The question was as to 
the right of the purchaser of a section in a 
Pullman sleeping car, on leaving the train 
before he reached his destination, to trans- 
ferthe use of his section to another first- 
dass passenger for the rest of the trip for 
which it was sold. He held that he had 
such right and awarded damages to the as- 
signee of a purchaser, under such circum- 
stances, who had been ejected from the car. 
This decision seems to be entirely sound. In 
the absence of authority upon the direct 
question, the car company relied upon a 
supposed analogy between the contract of 
carriage by a railroad company and a con- 
tract for the use of a section on a sleeping- 
car, and invoked the rule of construction 
which is applied to the contract of carriage. 
Itis well setttled, says the court, that the 
usual contract of carriage from one point to 
another on the same road is an entire con- 
tract, involving a continuous trip, though the 
ticket be silent in this respect, and that when 
the passenger has once selected his train and 
started upon his journey, he has no right to 
stop over at an intermediate point and then re- 
sume his journey upon another train on the 
same ticket. Such a contract is construed to 
import a continuous trip by the same train 
because of the natureof the undertaking. 
But, assuming the analogy claimed, such cases 
would not control the question here, because 
inthis case there was no effort made to use 
this section check on a later or another train, 
but only on the trip for which it was issued. 
Itmay be that a continuous trip under a 
contract of carriage means a continuous trip 
by the same person as well as on .the same 
train, but while there are some cases in which 
the courts say obiter, that such is the law, 
they, and all others, were cases in which the 
original holder or assignee of a partly used 
tailroad ticket good only for a continuous 
Vol. 41—No. 17. 





trip, attempted to use it on another train. 
But assuming that the railroad contract of 
carriage means a continuous trip by the same 
persons and on the same train, is there any- 
thing in the nature of the contract for the 
use of a section on a sleeping car that re- 
quires a similar construction? The two con- 
tracts are essentially different in character ; 
they are made with different companies, re- 
late to different subject-matters, and are 
perfectly distinct in their undertaking. ‘The 
contract with the railroad company is a con- 
tract to carry ; the contract with the Pullman 
Company has nothing to do with the trans- 
portation of the passenger, and has no re- 
lation to the contract of the railroad com- 
pany further than that the Pullman ticket, or 
check, is not good unless accompanied by a 
first-class railroad ticket. The contract for 
the use of a section is described in the text- 
books and in the regulations of the company 
as a contract of sale—a sale of a given 
‘*space”’ in a designated car. It is a hiring 
or a quasi lease of the section, and gives to 
the passenger the right to the use of the 
same with its comforts and conveniences be- 
tween the points designated on the ticket. 
This is the right sold and the right paid for. 
The Pullman Company has no active service 
to perform under its contract with the pas- 
senger ; it has only to permit him, without in- 
terference, to have the use of.the section it 
has sold him. It is held in Searle’s Case, 45 
Fed. Rep. 330, that the purchaser of a sec- 
tion may share its use with any proper per- 
son whom he invites into it; this is because 
he has purchased the use of the whole sec- 
tion and as he can bestow on others the right 
to use part of it while he is there we can see 
no reason why he cannot confer upon them 
the right to continue the use of it when he 
leaves the train before the end of the trip for 
which it has been sold. It is also conceded 
that the purchaser may transfer his section 
before he enters upon his journey. We can 
see no reason why it should become abso- 
lutely non-transferable the moment after he 
starts nor why he cannot transfer it immedi- 
ately after starting if he chooses to ride in 
a passenger coach; or why two passengers 
might not exchange sections; or why, after 
having gone half of his journey, the holder 
might not then transfer his section for the 
balance of the trip, and himself withdraw in- 
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to a passenger coach. It is conceded that 
he can make such transfers as long as he re- 
mains on the train, provided he gives notice 
to the conductor and gets his assent. But 
the assent of the defendent to such transfers 
is not necessary, because there is no condi- 
tion in the contract which requires it. If the 
holder of the section, after having gone part 
of his journey, can transfer it to another for 
the rest of the trip, he himself continuing on 
the’ train but riding in a passenger coach, he 
can make a valid transfer on leaving the train, 
because it makes no difference to the Pull- 
man Company, which has nothing to do with 
his contract of transportation, whether he 
withdraws into a passenger coach or leaves 
the train. 








NOTES OF RECENT DECISIONS. 


Witt—Construction — Ricuts or HEIR 
or Lecatee.—In Exton v. Hutchinson, the 
Court of Chancery of New Jersey construe a 
rather complicated will, holding that in case 
of a gift by a testator of all his real and per- 
sonal estate to an executor and trustee, with 
power to convert the personal estate into 
money, and, if there be any surplus after 
making certain appropriations of the inter- 
est and income, to pay and divide the bal- 
ance of such income among the testator’s 
children at the discretion of the trustee, and 
in case any child should die, leaving children, 
such children, collectively, to take the par- 
ent’s share, and with a like power to sell and 
convey any of the real estate; and, at the 
death of the executor and trustee, directing 
the whole estate, real and personal, to be 
equally divided among his six children, and 
in case of the death of any child, leaving 
children, such children to take, collectively, 
the parent’s share—upon the death of the 
trustee, one child having died after the death 
of the testator, and in the life-time of the 
trustee, leaving a husband and one child her 
surviving, such child (being the person indi- 
cated as donee at the period of distribution) 
takes the whole estate, real and personal, by 
way of substitution under the will of the tes- 
tator, and the husband takes nothing as admin- 
istrator of his deceased wife, or as her next of 
kin. Nor is he entitled to any interest as 
tenant by the curtesy, since the wife died 





during the continuance of the particulars 
tate, never having been seised, of the ». 
mainder in fee. Upon the death of the trusty 
and tenant for life, the child of the decesg 
wife became entitled, not as heir to hp 
mother, but as devisee under the will of he 
grandfather. Bird, V. C., says: 


The qualifications or conditions of the wife's inte, 
est in lands necessary to give rise toa ten 
the curtesy are not presented in this case, Bogy, 
Law Dict. p. 478, says: ‘‘An estate by the curtesy ij 
an estate for life, created by act of law, which is& 
fined as follows: When a man marries a wony 
seised at any time during the coverture of an estateg 
inheritance, in severalty, im coparcenary, or in cop. 
mon, and has issue by her, born alive, and whid 
might by possibility inherit the same estate, as heirty 
the wife, and the wife dies in the life-time of the hy 
band, he holds the lands during his life, by the curteyy 
of England.” 4 Kent,Comm. 27. The second econii- 
tion in this definition is that of seisin. The wife muy 
be seised of an estate of inheritance. According 
the English rule, it must be a seisin in deed. I m 
derstand the rule in this country to be that.the hy» 
band is entitled to his curtesy in lands in which th 
wife at any time had the right of immediate pos 
sion, as in case the wife is entitled to a remainder ip 
fee, and the tenant for life should die on the Ist dy 
of the month, the wife, dying immediately thereafter, 
her seisin would be such as to enable the survivig 
husband to claim curtesy, either a cotenant or lessee 
being in actual possession. Kent says that the la 
vests the estate in the husband immediately upon th 
death of the wife without entry. 4 Kent, Comm. str 
page 29; 1 Washb. Real Prop. (4th Ed.) 174. In ths 
case the title to the real estate, as well as to the per 
sonal, was absolutely vested in the trustee during he 
life. Itis very clear that no title whatsoever vested 
in any of the children of the testator during the life 
time of the trustee. The trustee not only had th 
power of selling and giving title, but the title iteell 
It is true, it may be said that each child had a conti 
gent interest, dependent wholly upon surviving th 
tenant for life in case the tenant for life didnot, uw 
der the power to sell, execute such power. Henet, 
the enjoyment of seisin of the fee was dependent ups 
the children surviving the tenant for life, and als 
upon the failure of the tenant for life executing tht 
power to sell committed to her. 

This condition of survivorship necessary to th 
seisin of the fee, contemplated by the law, didnot 
arise in the case of Mrs. Hutchinson, she having diel 
previous to the death of the tenant for life. No@ 
tate of inheritance having come to her, she never W# 
seised of any right of possession of any estate whats 
ever, either legal or equitable. Consequently, st 
comes not within any definition providing for the 
right of tenancy by the curtesy. 2 Bl. Comm. 1%. 
127; Co. Litt. 29b; 8 Coke, 34. In2 Bac. Abr. (Jolt 
son’s Ed. 1868), p. 13, the principle is thus plaialy 
expressed: - ‘‘The estate and seisin of the wife ought 
to begin some time during the coverture. 80 
words of the law import.” It was expressly decided 
in Sumner v. Partridge, 2 Atk. 47, that: “Tenancy 
the curtesy must come out of the inheritance, and not 
out of the freehold. A tenancy by the curtesyis# 
continuation of the inheritance in the husband. Thert 
can be no tenancy by the curtesy where the cbildret 
take by virtue of a remainder over, and not by de 
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gent from their mother. To entitle the hus- 
band to be tenant by the curtesy, the inheritance must 
descend upon the children.” In Barker vy. Barker, 2 
sim. 250, it was decided: ‘A devise to A and her 
jeirs, but if she died, leaving issue, then to such 
jue and their heirs. A died, leaving issue. Held, 
that her husband was not entitled to be tenant by the 
cartesy.” In Stead v. Platt, 18 Beav. 50, it was de- 
cided that: ‘“There is no estate by the curtesy issu- 
ingout of anestate pur autre vie. The seisin of the 
wife must be an actual seisin or possession of the 
jands; not a bare right to possession, which is a seisin 
in Jaw, but an actual possession, which is a seisin in 
deed. And therefore a man shall not be tenant by 
the curtesy of a remainder or reversion.” 2 Bl. Comm. 
121; Gibbins v. Eyden, L. R. 7 Eq. 871, 38 L. J. Ch. 
$7. In considering this question in the case of 
Hearle y. Greenbank, 3 Atk. 695, 716, Lord Chancellor 
Hardwick said: “But, eonsidering what is neces- 
ary to make a tenant by the curtesy, the wife must 
have the inheritance, and there must be likewise a 
sisin in deed inthe wife during coverture.” As 
to this seisin in deed referred toin the English law, I 
should think it should be observed that the rule laid 
down by Chancellor Kent, as above quoted, is to be 
regarded as controlling in this country. Kent (4 
Comm. 29) says: “The wife, according tothe En- 
glish law, must have been seised in fact andin deed, 
andnot merely of aseisin in law of an estate of in- 
heritance, to entitle the husband to his curtesy. The 
possession of the lessee for years is the possession of 
the wife, as reversioner; but if there be an outstand- 
ing estate for life the husband cannot be tenant by 
the curtesy of the wife’s estate in reversion or re- 
mainder, unless the particular estate be ended during 
thecoverture. This is still the general rule at iaw, 
though in equity the letter of it has been relaxed by 
free and liberal construction. The circumstances 
ofthiscountry have justly required some qualifica- 
tions of the strict letter of the rule relative to a seisin 
in fact by the wife; and if she be owner of waste, un- 
cultivated land, not held adversely, ghe is deemed 
seised in fact, so as to entitle her husband to his right 
ofeurtesy.”” 1 Washb. Real Prop. (4th Ed.) 162, 165, 
18, This view sustains the further exceptions. 





Bounparies—INLAND LakEs—Low WatTER. 
—It is decided by the Supreme Court of Ver- 
mont in McBurney v. Young, 32 Atl. Rep. 
492, that low-water mark on the shore of an 
inland lake, as a terminous of boundary is 
ordinary low-water mark and not that of an 
exceptionally dry season. ‘The court says: 


The plaintiff’s land is bounded by the waters of 
otLake Champlain. Both parties concede that by the 
law of this State the plaintiff’s land does not extend 
beyond low-water mark. Such is the law of this State. 
Fletcher v. Phelps, 28 Vt. 257; Jakeway v. Barrett, 38 
Vt. 816; Austin v. Railroad Co., 45 Vt. 228. The con- 
tention is over the meaning of the term “low-water 
mark,” as used by the courts and law writers. The 
Plaintiff insists that it means the lowest point to which 
the water has ever receded. The defendant says that 
itmeans ordinary low-water mark. By the common 
law all that portion of land on tide waters between 
. and low-water mark, technically known as the 

thore,” originally belonged to the crown, and was 
held in trust by the king for public uses, and was not 
wubject to private uses without a special patent or 





grant. Mayor, etc., City of Mobile v. Eslava, 9 Port. 
(Ala.) 577; Pike v. Monroe, 36 Me. 309; 3 Kent. 
Comm. ‘11th Ed.) *427. In Maine the common law was 
changed by an ordinance of 1641, which declares that 
proprietors of land adjacent to the tide waters ‘‘shall 
have propriety to the low-water mark,” “where the 
sea doth not ebb above a hundred rods, and not more 
wheresoever it ebbs further.’”’ For the whole grticle, 
see Com. v. Alger, 7 Cush. 67. In Gerish v. Union 
Wharf, 26 Me. 384, the court were called upon to de- 
fine the meaning of “‘low-water mark” as used in that 
ordinance, and in passing upon the question said: “It 
evidently contemplates and refers toa mark which 
could be readily ascertained and established, and 
that to which the tide on its ebb usually flows out 
would be of that description. That place to which 
the tide might ebb, underan extraordinary combina- 
tion of influences and of favoring winds, afew times 
during one generation, could not form such a known 
boundary as would enable the owner of flats to ascer- 
tain satisfactorily the extent to which he could build 
upon them. Much less would other persons, employed 
in the business of commerce and navigation, be able 
to ascertain with ease and accuracy whether they 
were encroaching upon private rights or not, by sink 
ing a pier or placing a monument. It would seem 

be reasonable that high and low water-marks should 
be ascertained by the same rule. The place to which 
tides ordinarily flow at high-water becomes thereby 
a well-defined line or mark, which at all times can be 
ascertained without difficulty. If the title of the owner 
of the adjoining land were to be regarded as extending, 
without the aid of the ordinance, to the place to which 
the lowest neap tides flowed, there would be found no 
certain mark or boundary by which its extent could 
be determined. The result would be the same if his 
title were to be limited to the place to which the 
highest spring tides might be found to flow. It is stil) 
necessary to ascertain his boundary at high-water 
mark in all those places where the tide ebbs and 
flows more than one hundred rods for the purpose of 
ascertaining the extent of his title towards low-water 
mark. It is only by considerizg the ordinance as having 
reference to the ordinary high and low-water marks 
that a line of boundary at low-water mark becomes 
known, which can be satisfactorily proved, and which, 
having been once ascertained, will remain permanently 
established.”” Sir Matthew Hale, in his treatise De 
Jure Maris, ch. 4, says: “he shore is that ground 
that is between the ordinary high and low-water 
mark.” He remarks also: “Itis certain that that 
which the sea overflows, either at high spring tides or 
at extraordinary low tides, comes not, as to this pur- 
pose, under the denomination of ‘littus maris,’ and 
consequently the king’s title is not of that large ex- 
tent; but only to land that is usually overflowed at 
ordinary tides.” This treatise has been received by 
judicial tribunals and by distinguished jurists, both 
during the earlier and later years of the law, with un- 
qualified approbation and commendation. The au- 
thorship of this work has been questioned, but it has 
often been recognized in this country by the courts, 
and has become a text-book. Houck, Rivers, § 80. In 
Storer v. Freeman, 6 Mass. 436, it wasin effect held 
that low-water mark, as applied to the sea shore, is 
ordinary low-water mark. In Canal Com’rs v. Peo- - 
ple, 5 Wend. 423, cited in Gould, Waters, § 82, Chan- 
cellor Walworth, while holding that the common-law 
rule was applicable, to the navigable fresh rivers of 
New York, said: “The principle itself does not ap- 
pear to be sufficiently broad to embrace our large 
fresh water lakes, or inland seas, which are wholly 
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unprovided for by the common law of England. As 
to these there is neither flow of tide nor thread of 
stream, and our local law appears to have assigned 
the shores down tothe ordinary low-water mark to 
the riparian owners, and the beds of the lakes, with 
the islands therein, to the public.” In Sloan v. Bie. 
miller, 34 Ohio St. 492, low-water mark is defined to 
be “ordinary low-water mark;” and in Seaman v. 
Smith, 24 Ill. 521, it is said to be the “‘line where water 
usually stands when unaffected by any disturbing 
cause.’”? The question of what is meant by low-water 
mark asa terminus of boundary was discussed and 
passed upon in Stover v. Jack, 60 Pa. St. 339, and it 
was held to be the ordinary low-water mark. While 
the opinion of the court disclaimed the application of 
any law except that of Pennsylvania to the question, 
the reasoning of the court is very satisfactory. It 
said: ‘To adoptany other rule than low-water mark, 
unaffected by drought, as the limit of title, would 
carry the rights of riparian owners far beyond bound- 
aries consistent with the interests and policy of the 
State, and would confer title where heretofore none 
has been supposed to exist. Ordinary high 
water and ordinary low water each has its reasonably 
well-defined marks, so nearly certain that there is not 
much difficulty in ascertaining it. The ordinary rise 
and fall of the stream usually finds nearly the same 
limits. But to bound title by a nick which is set by 
an extraordinary flood or an extreme drought would 
do injustice, and contravene the common understand- 
ing of the people.” 

These suggestions, as well as the others quoted, ap- 
ply with great pertinency to the case at bar. Lake 
Champlain is a public, navigable water. It does not 
appear that at any other time in its history its waters 
have receded to the point to which they did in the 
exceptionally dry season of 1882. We think that upon 
reason and authority low-water mark, as a terminus 
of boundary, must be held to mean ordinary low- 
water mark. This being so, defendant Young did not 
enter upon the premises of the plaintiff, as the ref- 
eree finds that Young’s boat, from which he fired at 
the ducks passing overhead, at the time of such firing, 
was at a place in the lake below ordinary low-water 
mark. 








ABSTRACTS OF TITLE. 


The common use of what is known as ‘‘an 
abstract of title,’’ renders a discussion of the 
subject of some interest, both to lawyers and 
laymen. Among laymen there seems to pre- 
vail, generally, a belief in the potency of an 
‘‘abstract”’ approaching the ‘‘warranty’’ in a 
deed. Some petty official with an office sign 
indicating to the public that there they may 
get ‘‘an abstract’’ of the title to their lands, 
will, for a fee, out of all proportion to the 
importance of this information, furnish the 
applicant with, at the best, a brief statement 
of the transfers respecting the property in 
question with a statement of liens, incum- 
brances, etc., and attach his. certificate to the 
effect that ‘‘he has made a thorough search of 
the records, and that the above is a correct 














statement of the transfers relating to sug 
property, so far as appears of record in his 
office.’ If the ‘‘abstract books’’ in his offige 
have always been under the care and contr 
of an experienced, competent man, and haye 
been kept thoroughly posted to date, the 
his certificate may mean something. And iy 
this case he merely furnishes a statement of 
title according to his books. He does not 
guarantee anything; not even the correct 
ness of his books as copies of the origingl 
entries. Any lawyer would supply the same 
need from an examination of the original en 
tries with far more of certainty as to detail, 
although, probably, not quite so cheap. But 
on the other hand, suppose the person who 
certifies to the correctness of the abstract is 
incompetent and entirely unacquainted with 
the law governing conveyancing and title to 
land, like many scattered all over the country 
who monopolize the business of the examins- 
tion of titles. The subject of real property 
is one of great divisions into which our lay 
is divided. It is the most comprehensive, 
difficult, complicated and technical branch of 
our jurisprudence, and any other method for 
its elaboration and application, than the ree 
ognized one of placing it in the handsof 
skilled servants and interpreters of the law, 
is most unwise. The person preparing a per 
fect abstract must fully understand all the 
laws on thea subject of conveyancing, de 
scents, uses, trusts, devises—indeed, every 
branch of the law that can affect real estate 
in its mutations from owner to owner.! 

In every new country the question of titleis 
of primary importance. Every salerequires a 
examination of the title. The purchaser should 
know what he is to get through the transfer. 
The land may be burdened by any oneo 
more of a score of chances. There may 
a doubtful link in the chain of title by reasoa 
of some previously undiscovered ciause in § 
will, a qualification or condition in a deed,’ 
tax title, or some other defect or menace 
hanging suspended by a mere chain like thst 
reminder which the Emperor Dynisius gave 
to his too confident follower Damocbs. 
Many questions of law are presented in the 
preparation of abstracts of titles to land 
which render the surrender of this division 
the practice to lay examiners as extreme 


1 Banker y. Caldwell, 3 Minn. 101; Dickinson Y. BF 
Co., 7 W. Va. 413. 
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unwise. In England, this practice is placed 
upon a better footing. The mechanical work 
necessary to be done is the part which falls 
tothe examiner. He reports, at length, to 
jearned counsel, who passes upon the suffi- 
ciency or non-sufficiency of the title. This is 
the only proper system in the preparation of 
these abstracts, and it would be far better 
for all concerned, except the ‘‘abstractors,”’ 
so called, if this English system prevailed in 
this country. Whatis an abstract of title? 
Itis simply a brief of title. A succinct state- 
ment of the documentary facts of record 
which in any material way affect the title. 

“A condensed history of the title to land, 
consisting of a synopsis or summary of the 
material or operative portion of all the con- 
veyances, of whatever kind or nature which 
in any manner affect said land, or any estate 
or interest therein, together with a statement 
of all liens, charges or liabilities to which the 
same may be subject, and of which itis in 
any way material for purchasers to be ap- 
prised.’’ This is the definition of Warvelle,” 
and seems to be founded on the opinion of 
the court in Banker v. Caldwell,® ordinarily a 
brief, not a copy, of that from which it is 
taken.4 ‘‘An abstract or summary of the 
most important parts of the deed and other 
instruments composing the evidences of a title 
o real estate, arranged usually in chrono- 
logical order, and intended to show the origin, 
course and incidents of the title, without the 
necessity of referring to the deeds themselves. 
Italso contains a statement of all charges, 
incumbrances and liabilities to which the 
property may be subjected, and of which it is 
in any way material for purchasers to be ap- 
prised.’’> Now, if the rule is followed indi- 
tated by the opinions above, the difficulty in 
the way of any nondescript in the preparation 
of an abstract of title, is at once apparent. 
For an abstract should contain whatever con- 
terns the sources of the title and its present 
tondition. The origin and line of descent of 
the title must be shown clearly and fairly. 
Allincumbrances, adverse claims to posses- 
sion, chance rights, equitable interests should 
beshown. The material parts of all patents, 
deeds, wills, judicial proceedings, and such 
other record facts which affect title, such as 

* Warvelle on Abstracts of Title, Sec. 2. 

*8 Minn. 94. 


‘ Dickinson v. Ry. Co., 7 W. Va. 413. 
* Anderson’s Dict. of Law, p. 9; Burrill’s Law Dict. 





mechanics’ liens, attachments, lis pendens 
and the like. And it might not be deemed 
unnecessary in some cases to include matters 
in pais, such as births, marriages, descents 
and successions, which are connecting links 
or cross-bars in the chain of title.® 

The Need of the Abstract.—The need of the 
abstract is to enable the vendee or his lawyer 
to pass upon the title at once. When a con- 
tract of sale is entered into, where real estate 
is the subject-matter, there exists an implied 
undertaking on the part of the vendor, that 
before the completion of the terms of the 
contract he will, or his heirs or representa- 
tives, show a good title, and, of course, until 
he does so, the vendee is not bound to accept 
a deed or pay the purchase money.’ It is the 
English practice and law to require the 
vendor to furnish an abstract of the title to 
land proposed to be transferred to the vendee. 
And a purchaser in possession under a con- 
tract of sale is not bound to pay interest on 
the purchase money, nor to render an account 
of the rents and profits of said land until such 
a time as a good title is shown in this man- 
ner.® In the States the rule is modified some- 
what. While the vendor is not strictly bound 
to furnish such abstract, he is compelled to 
show a marketable title, if able. A contract 
of sale is now seldom, if ever, entered into 
until this question of title is well settled. 
Although it may matter, not under the terms 
of a contract, whether or not there is a pres- 
ent defect in title if the guaranty to pass a 
perfect title upon a definite date is relied 
upon. 

The Makeup of the Abstract.—If the ab- 
stract is to possess any value it should con- 
tain a careful briefing of the following points: 
If a deed: The general character of such in- 
strument; names and descriptions of parties ; 
recitals of transfer or lien ; the consideration ; 
description; habendum; reddendum; cove- 
nants of title; signing, sealing and witness- 
ing; acknowledgment; registration and any 
conditions, or limitations to alienation or pos- 
session. While it is true that all forms for 
abstracts do not provide for such a searching 

6 Chase vy. Heaney, 70 Ill. 268; Am. & Eng. Ency. of 
Law, p. 46, Vol. 1. 

7 See Shreck v. Pierce, 3 Clark, 350; Espy v. Ander- 
son, 14 Pa. St. 308. 

81 Chitty Practice, 298; Williams on Real Prop. 
448; 1 Prest. Abstracts, 34. 


® Am. & Eng. Ency. of Law, p. 46, note 5 and cases 
cited. 
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of title as implied under the foregoing head- 
ings, no abstract of title which contains less, 
or which is not based upon a thorough search 
such as would be necessitated to determine 
these questions, can be regarded as a safe 
guide in determining title to realty under a 
deed.'° 

If a patent: The date, name of party to 
whom issued ; recital of payment; the devise ; 
name of person to whom payment made; if 
any assignment; description; signing, etc. ; 
liber and. page. 

Ifawill: Better have a complete copy, 
as it has been held by some State courts," 
that the power to sell land may sometimes be 
implied from the imposition on the executor 
of duties which cannot be performed except 
it be by sale. The same might be said of 
powers of attorney, or of any like power as to 
their being set out in the abstract in full.” 

If a title by judicial sale: Name of the 
court or jurisdiction; a careful search should 
show all matters necessary to jurisdiction, as 
in a collateral attack, this is the weak point; 
the judgment or decree; sale, report and 
confirmation ; deed. 

If a title by execution sale: The judg- 
ment should be noted and described; the 
execution; exemption rights; appraisement, 
if required by law; notice of sale; sale and 
confirmation ; redemption, if any; deed. 

If a tax title: The slightest flaw in a tax 
title is fatal. It is the policy of the courts to 
require the strictest construction of the law 
with reference to these titles.“ The validity 
of the assessment is very important, as it is 
the first step in an extraordinary proceeding ; 
the levy; any special assessment such as a 
paving tax and the like; the tax collector’s 
authority; return of unpaid tax; any judg- 
ment in consequence ; notice of sale and sale ; 
the certificate or deed. If a question of 
dedication to public use, a careful examina- 
tion of the instrument, its conditions and the 
acts of the public, or the official representa- 
tives of the public, may be of importance. 
If liens or incumbrances, a careful examina- 


1” Am. & Eng. Ency. of Law, p. 47. 

11 Skinner v. Wood, 76 N. C. 109. 

12 Am. & Eng. Ency. of Law, p. 47. 

18 See for instruction Sibley v. Smith, 2 Mich. 486; 
Cooley on Taxation; Huntington v. Cen. Pac. Ry. Co., 
2 Saw. (U.S.) 503; Smith v. Davis, 30 Cal. 586; Shim- 
min v. Inman, 26 Me. 228; Brown v. Veazie, 25 Jd. 
359; State v. Cook, 82 Mo. 185; Tierny v. Union Lum- 
bering Co., 47 Wis. 248; Cahoon vy. Coe, 52 N. H. 518. 





tion of the particular kind of lien is essentig), 
The lien may be in favor of the federal goy. 
ernment or the State ; it may be in pursuang 
of an official bond; or a tax; a special aggeg. 
ment; judgment, execution, recognizance: 
attachment; lis pendens; vendor’s lien; me 
chanic’s lien; indebtedness of a dezeased 
person ; leases, dower right or curtesy right; 
easements. If of title, derived through » 
intestate, many questions may arise of very 
grave importance, both of fact and law. Anj 
the ‘‘abstractor,’’ unskilled in the law of de 
scent, with its obstruse problems, is as much 
out of place as the proverbial ‘‘Bull in aChins 
shop.’’ Next, let us see about the liability 
of ‘‘abstractors.’’ By a very great prepo- 
derance of authority, even if there is any 
question at all, the liability of these person 
extends only to an implied undertaking to ux 
reasonable care, diligence and skill.“ The 
this liability extends no further than to the 
person who employed the ‘‘abstractor.”’ Un 
less some material representation has been 
made by him and relied upon by a third per 
son, or there is fraud or collusion between 
him and the vendor, his employer.” A per 
son engaged in the business of making ab 
stracts of title, occupy a relation of coni- 
dence toward those employing them, which 
is second only in the sacredness of its nature 
to the relation which a lawyer sustains to his 
client. Such persons consult the evidence of 
ownership, and seem familiar with the chains 
and history of title. They should be held to 
a strict responsibility in the exercise of the 
trust and confidence which are necessarily 
imposed in them. Any abuse of such trust 
should be met by an emphatic rebuke." Ani 
actual damages must be shown to entitles 
recovery in an action against the maker of a 
abstract of title.” An abstract of title i 
generally received in evidence if not objected 
to. If accompanied by proof explanatory d 
any unintelligible matters or abbreviations, 
under statutes recognizing such documents, 


14 Story on Bailments, Sec. 431; Wharton on Neg, 
749; Chase v. Heaney, 70 Ill. 268; Chapman v. Chap 
man, 9 L. R. Eq. 276; Ireson v. Pearman, 5 Dow. é 
R. 687; Waine v. Kempster, 1 F. & F. 695; Clati 
v. Marshall, 34 Mo. 429; Page v. Trutch, 8 Chicago 
Legal News, 385; Am. & Eng. Ency. of Law, p. & 
and cases cited. 

See Page v. Frutch, supra; Savings Bank’ 
Ward, 100 U. S. 195; Houseman v. Girard, etc., 81 P& 
St. 256. 

16 Valette vy. Tedens, 122 Ill. 607, 3 Am. St. Rep. 

17 Kimball y. Connolly, 42 N. Y. 57. 
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they will be received in evidence." They be” 
jong to the class of ‘‘secondary evidence,”’ 
snd their reception in evidence is generally, 
by consent of counsel, and is a matter of 
courtesy in trial, and to aid in facilitating the 
proceedings. Percy Epwarps. 


B Weeks v. Downing, 30 Mich. 6. 
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CARRIERS — INJURY TO PASSENGERS — TORTS 
‘ OF SERVANT. 


GOODLOE V. MEMPHIS & C. R. CO. 


Supreme Court of Alabama, June 19, 1896. 


Atastation platform on defendant’s road, one of 
defendant’s servants, while engaged in a playful 
scuffle, was unintentionally pushed against plaintiff, 
who had purchased a ticket, and was preparing to go 
upon the train, thereby causing him to fall from the 
platform and sustain injuries: Held, that the con- 
duct of defendant’s employees was not fairly incident 
to their employment, and defendant was therefore 
not liable. 

HaRaLson, J.: We examine the single question 
presented by the defense and alone considered by 
the appellant,—that the defendant is not guilty, 
for the reason, that the injury complained of was 
ntinflicted on plaintiff by the defendant’s serv- 
ants or employees, while they were acting within 
the range but outside of the authority conferred 
by defendant on them. Other errors assigned are 
not insisted on in the argument filed, and are, 
therefore, treated as waived. The question pre- 
sented has been well considered by this and many 
other courts. It was recently before us in the 
case Of Lampkin v. Railroad Co., 17 South. Rep. 
48, in which, as the result of the authorities 
there cited, it was stated, as the well-settled rule, 
that the carrier’s obligation was to protect its 
passengers against the violence and insults of its 
own servants and of strangers and copassengers; 
thata contract exists between a common carrier 
id its passengers, to use all reasonable exertion 
protect them from injury from fellow-passen- 
gers, and its agents, in charge of the train. In an 
tarlier case, it was said, that “the clearly estab- 
lished doctrine now is, that railroad corporations 
Weliable for all acts of wantonness, rudeness or 
force, done or caused to be done by their agents 
tremployees, if done in and about the business or 
duties assigned to them by the corporation; and 
the rule of vindictive or punitive damages against 
wuch corporations for abuse by their employees of 
the duties and powers confided to them, is the 
ame as that, which applies to natural persons, 
Who are guilty of such misconduct. It is con- 
fined, however, to abuses perpetrated in the line 
of duties assigned to them, and does not extend 
any tort, wantonness or wrongful act the em- 
Ployees may commit in matters not connected 
with the service of the railroad corporation. In 

he line of their assigned duties, they stand in the 





place of the corporation; without that line, the 
corporation is bound by nothing they may do.”’ 
Railroad Co. v. Whitman, 79 Ala. 325. The same 
principle had been differently but very clearly 
expressed in Gilliam v. Railroad Co., 70 Ala. 268, 
—‘‘that if the employee, while acting within the 
scope of the authority of the employment, do an 
act injurious to another, either through negli- 
gence, wantonness or intention, then for such 
abuse of authority conferred upon him, or im- 
plied in his employment, the master or employer 
is responsible in damages to the person thus in- 
jured. But, if the agent go beyond the range of 
his employment or duties, and of his own will do 
an unlawful act injurious to another, the agent is 
liable, but the master is not.’’ The principle 
settled in these and many other similar adjudica- 
tions is not disputed, but its application to the 
cases as they occur, gives rise to continued dis- 
putations. What is meant by the words, ‘while 
acting within the range of the authority of the 
employment of the servant,”’ is made the ground 
for contention in each case. But, that seems, 
also, to be well settléd on authority, and while it 
is often a matter of nice adjustment to the facts of 
a case, it has been made clear enough, not to be 
of very difficult application. It is said, on the 
point under consideration, that the rule of the 
responsibility of the master for the acts of his 
servants, ‘‘does not apply simply from the cir- 
cumstance that at the time when the injury is in- 
flicted the person inflicting it was in the employ- 
ment of another; but that, in order to make the 
master liable, the act inflicting the injury must 
have been done in pursuance of an express or im- 
plied authority to doit. That is, it must be an 
act which is fairly incident to the employment; 
in other words, an act which the master has set 
in motion. * * * And generally, where the 
injury results from the execution of the employ- 
ment, the master is liable.’’ 2 Wood, R. R. § 316. 
In explanation- of the rule, this court long ago 
held, as the result of the authorities examined 
and cited, that when the servant is in the per- 
formance of his master’s orders, or authorized 
acts, and in the doing thereof, conducts himself 
so negligently or unskillfully that injury results 
to another, then the doctrine of respondeat superior 
applies, and the master will be liable in an action 
on the case; but that, for the acts of the agent, 
willfully and intentionally done without the 
command and authorization of the master the 
servant, and not the master is liable; and that the 
rule has no application when the servant actually 
wills and intends the injury, or steps aside from 
the purpose of the agency committed to him, and 
inflicts an independent wrong. Cox v. Keahey, 
36 Ala. 340. So, we find it held, that where a 
slave, being a passenger on a steamboat, was 
wounded by a gun negligently discharged by the 
second engineer of the boat, the captain, in an 
action against him for the injury, was held not to 
be liable, because the discharge of the gun by the 
engineer, was not an act done in the course of his 
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employment, or in the discharge of any duty con- 
nected with the service. McClenaghan v. Brock, 
5 Rich. Law, 17. And, where a servant employed 
to light fires in a house, lighted furze and straw, 
in order to clean a chimney that smoked, and the 
house caught fire therefrom and was destroyed, it 
was held, that the act of cleaning the chimney in 
the manner stated, was one outside the scope of 
her employment, and the master was not liable. 
McKenzie v. McLeod, 10 Bing. 385. And still 
again, in a recent case, where an employee, who 
being behind in his accounts, was suspected of 
setting fire to the building in which he was em- 
ployed, in order to destroy the evidence of his 
default, we said, that there was no evidence tend- 
ing to show, if the employee did set fire to the 
building, that it was a negligent act of his, done 
while in the performance of his duty; and that, 
if he did it at all, it was his own tortious, wicked 
act, done outside the line of his employment, in 
which the defendant did not participate, or after- 
wards, in any manner ratify, and for which it was 
not in any manner responsible. Collins v. Rail- 
road Co. (Ala.), 16 South. Rep. 142. 

In the case before us, the evidence shows, that 
the appellant purchased a ticket at Tuscumbia, 
from the defendant company, to go as a passen- 
ger on its train to his home at Barton, and tarried 
in the waiting room until the arrival of the train, 
when he left the waiting room, went on the plat- 
form along the side of the train, and proceeded to 
the point, at which he could enter the passenger 
coach, and when near the entrance of the coach, 


as he expressed it, he ‘‘was struck against, quar- 
tering on his back and shoulder with such force 
as to knock or push him off the platform on the 
south side of it, and fell to the ground breaking 


his left leg,’’ etc. McCormick, a witness for de- 
fendant, testified that he was supervisor of the 
middle division of the defendant's railroad, from 
Corinth to Decatur, and was going over his 
division on the train which plaintiff was about to 
enter when he was hurt; that he had nothing to 
do with the trainas an employee; that he had 
gotten off on its arrival, and gone to the train dis- 
patcher’s office to see if he had any message for 
him, and on his return, he found Mr. Portertield, 
the roadmaster of defendant, and Mr. Jones, the 
sleeping-car conductor, in conversation with each 
other, on the platform. Mr. Porterfield asked 
witness, if he had ever met Mr. Jones, to which 
witness made a playful remark, to the effect that 
he did not want to know him, at the same time 
making a lick at him with his hand, when Jones 
threw up his hand, as if to ward off the blow, and 
knocked or pushed witness against the plaintiff, 
which caused him to fall off the platform, and 
injure himself. Jones, the Pullman conductor, 
gave substantially the same account of the trans- 
action. There was no evidence. that either had 
ill will towards plaintiff, or intended to do him 
any harm. McCormick knew him well and was 
friendly with him, and Jones did not know him 
at all. The evidence also shows, that McCormick 





—— 
and Jones were friends, and what occurred be. 
tween them was in sport. What these parties qj 
to cause plaintiff’s injury, was not in the lineg 
their respective engagements. or that of eitherg 
them, to their employer; it was not fairly jp. 
cidental to their employment; it was not donejy 
pursuance of an express or implied authority 
from the master to do it; it was the result of the 
conduct of these employees who, in the commis: 
sion of the injurious act, however innocently 
done, had stepped aside from the purposes of the 
agency committed to them, and inflicted an jp. 
dependent wrong on the plaintiff; and they, if 
anybody, and not the defendant company, ar 
liable for it. Affirmed. 


Nore.—The general proposition of law, upon whid 
the decision in the principal case is grounded, is ex 
and well established. The difficulty is, however, i: 
this class of cases to determine what facts brings 
given case within the rule, or, in other words, whit 
constitutes an act within the scope of the employment 
of the servant; the dividing line between what is ani 
what is not within the line of his authority beings 
times closely drawn. Of course, it is understood, tht 
the question involved is one growing out of the res 
tion of master and servant, and not especially incident 
to railroad employment, out of which the principl 
case arose. The rule when applied to carriers 
passengers, however, is somewhat affected by th 
fact that there is a contract or obligation between th 
master and the injured party, for such carrier unde 
takes to protect the passenger against any injury ars 
ing from the negligence or willful misconduct of it 
servants while engaged in performing a duty whit 
the carrier owes to the passenger. Stewart v. Brook 
lyn, etc., R. Co., 90 N. Y. 588; Croker v. Chicago, 
etc., R. Co., 36 Wis. 657; Williams v. Pullman Pale 
Car Co., 38 Amer. & Eng. R. Cases, 414, 8 Amer. & 
Rep. 512. Thus a passenger upon a railroad is & 
titled to recover damages from the company for it 
solent, abusive and offensive words spoken by it 
servants unless the company can show justification 
other defense. Bryan v. Chicago, etc., R. Co, 
Iowa, 464; Louisville, etc., R. Co. v. Kelley, 9 Ini 
871; Chicago, etc., R. Co. v. Flexinan, 108 Il. 546, But 
if, in giving reasons why certain regulations wet 
made, an agent of a railroad uses actionable languyt 
he and not the company will be liable. Donovan’. 
T. & P. R. Ry. (Tex.), 29 Amer. & Eng. R. Cases, 
So nu degree of carelessness or negligence on the pat 
of the passenger will excuse a wanton and malicioé 
assault on him by the conductor or other servautd 
the transportation company. Shultz v. Third Av. 
Co., 89 N. Y. 242; Goddard y. Grand Trans. Ry. 
57 Me. 202; Southern Kansas R. Co. v. Rice, 38 Ka 
398; Croker v. Chicago, etc., R. Co., 36 Wis. 657; W# 
bash R. Co. v. Savage, 110 Ind. 156; Terre Haute, et 
R. Co. v. Jackson, 81 Ind. 19; Little Miami R. 00! 
Wetmore, 19 Ohio St. 110; Winnegar y. Central Pe 
senger R. Co., 85 Ky. 547. But (to return to t 
special point involved in the principal case), the ge 
eral rule of law applicable to this class of casesis#* 
curately and comprehensively stated in Stone ¥. 

45 Conn. 47, 29 Am. Rep. 635, as follows: “Fordl 
acts done by a servant in obedience to the expres 
ders or directions of the master, or in the executid® 
of the master’s business, within the scope of his & 
ployment, and for acts in any sense warranted by te 
express or implied authority conferred upot 
considering the nature of the services required, 
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instructions given, and the circumstances under which 
the act is done, the master is responsible; for acts 
which are not within these conditions the servant 
alone is responsible.” “The cases which have arisen 
upon this subject have from the earliest times been 
productive of much astute and interesting discussion 
in courts of law, and eminent judges have differed 
widely in their decisions. it has always been a mat- 
ter of extreme difficulty to apply the law to the ever 
varying facts and circumstances which present them- 
selves.” Raynor v. Mitchell, L. R. 2 C. P. D. 857. In 
reality, however, the difficulty here spoken of arises 
in ascertaining whether the act was done in the exe- 
cution of the master’s business within the scope of 
his employment, which as we shall see is ordinarily a 
question of fact, and not in applying the rule when 
that fact has been ascertained. This fact once deter- 
mined, the rule can be easily applied, but the rule 
cannot at all aid in the determination of the fact. The 
rule tells us that the master’s liability depends upon 
whether the acts were done in the execution of his 
business within the scope of his employment, but it 
does not help us to determine whether they were or 
not so done. 

In such case it is, and must usually remain, a ques- 
tion depending upon the degree of deviation from the 
strict course of employment and all the attendant 
circumstances. In cases where the deviation is slight 
and not unusual, the court may, and often will, as 
matter of law, determine that the servant was still 
executing his master’s business. So, too, where the 
deviation is very marked and unusual, the court in 
like manner may determine that the servant was not 
on the master’s business at all, but on bis own. Cases 
falling between these extremes will be regarded as 
involving merely a question of fact, to be left to the 
jury or other trier of such questions. Ritchie v. Wal- 
ler, 63 Conn. 861. Thus, in Phelon y. Stiles, 43 Conn. 
426, the deviation by the servant from the strict 
course of his duty was so slight that that court asa 
matter of law, held the master liable; while in Stone 
v. Hill, 45 Conn. 44,29 Am. Rep. 635, the deviation 
was so marked and unusual that it refused to hold 
the master responsible. On the other hand, where a 
servant, contrary to his duty, and solely for a pur- 
pose of his own, drove his master’s horse and carta 
quarter of a mile out of the way, the question whether 
in and while so doing he was in the execution of his 
master’s business within the scope of his employment 
was left to the jury as a question of fact. Whatman v. 
Pearson, L. R. 3 Com. P. 422. ‘*Whether the servant is 
really bent on his master’s affairsor not is a question 
of fact, but a question which may be troublesome.” Pol- 
lock on Torts, side p. 71. In the following cases, among 
many others, this question was decided as one of fact. 
Kimball v. Cushman, 103 Mass. 194, 4 Am. Rep. 528; 
Redding v. South Carolina R. R. Co., 3 8. C. 1, 16 Am. 
Rep. 681; Rounds v. Delaware, etc. R. R. Co., 64 .N. 
Y. 129, 21 Am. Rep. 597; Cormack v. Digby, 91. R. C. 
L. 557; Burns v. Poulson, L. R. 8 Com. P. 568. In 
Mulligan v. New York & B. Ry. Co., 29N. E. Rep. 
952, 34 Cent. L. J. 279, decided by the Court of Ap- 
peals of New York, defendant’s ticket agent acting 
under a notice given him by the police officials to look 
out for a five-dollar counterfeit, and describing three 
men passing the same, supposing a bill presented at 
his window by plaintiff in payment for tickets, to be 
one of the counterfeits, and supposing plaintiff and 
his companion to be the persons described, after giv- 
ing plaintiff his tickets and change, sent for a police 
ofticer, and directed their arrest, while they were 
seated on the on platform waiting to take the 





next train. The officer stated that he knew the two 
men as reputable men, and that there must have been 
a mistake, but the agent insisted upon their arrest for 
passing counterfeit money, and they were arrested, 
but were after an hour, discharged, the bill passed 
being pronounced genuine. It was held that the 
agent was acting without the line of his duty in tak- 
ing the bill which he supposed to be counterfeit, and 
causing the arrest; and it not appearing that plaintiff 
was at the time of his arrest in the agent’s custudy, 
or under his protection, with respect to the execution 
of the contract of transportation, defendant could not 
be made liable for his conduct. Earl and Finch, JJ., 
dissented from the conclusion of the court in a vigor- 
ous opinion. In Palmer v. Manhattan Ry. Co., 30 N. 
E. Rep. 1001, decided by the Court of Appeals of New 
York, after plaintiff had purchased a ticket from a 
carrier’s ticket agent the latter declared that the coin 
given in payment was counterfeit and demanded that 
she take it back and return the change he had given 
her. On her refusal, he publicly denounced her as 
a counterfeiter and as « common prostitute,and de- 
tained her for a while in the station, awaiting arrest 
by an officer, which was not made. It was beld that 
the agent was acting within the scope of his employ- 
ment, and the carrier is liable in an action by plaintiff 
for false imprisonment, and for the slanderous words 
spoken. ‘The court distinguishes Mulligan vy. R. R. 
Co., supra. 

In Walker v. Hannibal & St. J. R. Co., 26 S. W. 
Rep. 360, 39 Cent. L. J. 158, it is held by the Supreme 
Court of Missouri, that where defendant’s baggage 
man—whose authority, as such agent, was merely to 
carry the baggage of passengers, and property of de- 
fendant—was, by arrangement with plaintiff, in the 
habit of gratuitously carrying drills for the lime com- 
pany of which plaintiff was foreman, and throwing 
them out of the baggage car near the lime quarry, 
and it was not known by defendant’s officers that he 
was carrying them as its agent, it is not liable for an 
injury to plaintiff, who was struck by the drills as 
they were thrown from the car by the baggage man. 
In Ritchie v. Waller, 63 Conn. 361, 88 Cent. L. J. 181, 
it is held by the Supreme Court of Conneticut that a 
farm laborer who, under orders from his master, pro- 
ceeds with a team and wagon to a brewery some dis- 
tance from the farm and procures a load of manure 
without any directions from his master as to the 
route to be taken in going or coming, and who in re- 
turning deviates from the usual route and stops to at- 
tend to business of his own, leaving the team un- 
hitched in the highway, is still acting in the execution 
of his master’s business and within the scope of bis 
employment so as to make the master liable for in- 
jury to the property or person of a third party, caused 
by the running away of the team while the servant is 
thus engaged in the transaction of his own business. 

Where defendant’s baggage master, for his own 
amusement, by threats and menaces, caused a pas- 
senger who, through ignorance or carelessness, en- 
tered the express car, to jump from the car while in 
motion, defendant is not liable for an injury result- 
ing therefrom, as such acts of the baggage master 
were not within the scope of his employment. Louis- 
ville, N. O. & T. Ry. Co. v. Douglass (Miss.), 11 South. 
Rep. 933, 69 Miss. 728. Where a boy six years old 
runs along beside a street car, and shakes his hand 
playfully at the driver, and the driver strikes him 
with the reins, causing him to fall under the car and 
become injured, the company is not liable, because a 
master is liable for the tort of his servant only when 
the act is committed by the servant bona fide as such, 
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and in the line of his employment. Chicago, City Ry. 
Co. v. Mogk, 44 Ill. App. 17. Defendant’s servant, in 
charge of a gravel train, took plaintiff, a seven year 
old boy, on the train with him. The train being side- 
tracked plaintiff said that he wanted to go home, and 
said servant advised him to get on an approaching 
freight train. Plaintiff got on a heap of gravel be- 
tween the tracks, and caught hold of the caboose. As 
he did so, the gravel slipped under him, and he was 
caught by the wheels. Held, that the servant’s ad- 
vice to him was not with the former’s scope of em- 
ployment, and, this being the proximate cause of the 
injury, plaintiff could not recover. Keating v. Mich- 
igan Cent. R. Co. (Mich.), 56 N. W. Rep. 346, 97 Mich. 
154. The act of the agent of a railroad company, who 
also kept a store at the station, in placing an open 
barrel of salt under a warehouse situated beside the 
track, and which belonged to a milling company, 
though on the railroad’s right of way, is not the act 
of the railroad company, so as to render them liable 
for injuries to cattle attracted thereby. Berger v. St. 
Louis, K. & N. W. R. Co. (Mo. Sup.), 278. W. Rep. 
393. 








JETSAM AND FLOTSAM. 


MORALIZING FROM THE BENCH. 

It is a very familiar observation that sentiments on 
any subject may derive a peculiar significance, addi- 
tional to their intrinsic truth or force, from the occas- 
sion that calls them forth or the person who gives 
them utterance. Our system forthe administration 
of justice is built up on essential morality, and prin- 
ciples of abstract right underlie the rules of law, al- 
though by reason of their necessarily general charac- 
ter injustice may result in exceptional cases for their 
application. The courts being primarily administra- 
tors of pure morality, a certain amount of sound 
moral precept is not out of place in judicial utterances 
when the case at bar legitimately affords atext. It is 
an element that is easily overdone. Preaching about 
abstract right or other people’s sins is one of the most 
congenial occupations for the average man. A person 
who habitually yields to the temptation is in danger of 
becoming a grievous bore or acommon scold. Never- 
theless, when moralizing is germane to the subject in 
hand, and is felicitously put, it adds to the force ofa 
judicial opinion, and, coming from such a source, 
may have a very appreciable influence upon public 
morality. The probable effect upon the rights and 
the security of the publicisa legitimate element for 
consideration in rendering a decision, especially by a 
court of last resort and in a criminal case. And, there- 
fore, it is not objectionable but sometimes quite be- 
coming io a court to expressly advocate sound ethics. 
Of course in order to be of any real utility the style of 
such utterances must evince sincerity of purpose. 
Mere rhetorical display or a bid for sensational 
notoriety bring morality and the court alike into con- 
tempt. 

All of this is said apropos of certain remarks of 
Judge Peckham in the recent opinion of the Court of 
Appeals affirming the conviction of “Bat” Shea for 
murder. Strictly speaking, it was the duty of the 
court merely to pass upon the questions of law and 
the facts bearing upon the issue of defendant’s guilt. 
But, especially as the duty of a fullreviewjof the 
facts is imposed on the court of last resort in} capital 
cases, and the circumstances revealed a plot of “‘re- 
peaters” to carry an election by fraud and violence, it 
was proper for our highest tribunal to utter an im 











pressive anathema against corrupters of the suffrage. 
Such utterance may prove of great benefit to the 
cause of purity of the ballot. 

The recent case of Disharoon v. State, in the Su- 
preme Court of Georgia, 22 S. E. Rep. 698, illustrates 
thesort of fustian moralizing that should not be per- 
mitted in judicial opinions. The point of the case is 
simply that a man may be convicted of adultery, un- 
der an indictment setting up sufficient facts but de- 
nominating his crime “seduction.” In the course of 
an unnecessarily elaborate discussion of seduction the 
court indulges in the following specimen of figura: 
tive language: 

“Tt does not sustain the charge of seduction to show 
that some moral wrecker, standing on the barren 
shores of vice and immorality, with a siren song has 
beguiled his passing victim, however much such 
melodies may have pleased the ear or tickled the 
fancy; but it must also appear that, by the exhibition 
of a false beacon, he gave assurance of innocence and 
promise of safety.”—New York Law Journal. 








BOOK REVIEWS. 





THE LAW RELATING TO ELECTRICITY. 

The development and extraordinary growth of the 
law bearing on questions pertaining to electricity and 
electric appliances within the past few years, is a suf- 
ficient justification, if any is needed, for the appear- 
ance of this work. Prominent among the subjects 
which are included in this treatise are the nature and 
qualities ofthe various franchises necessary for the 
electrical lines and the mode of acquiring them, in- 
cluding the important federal franchise of telegraph 
companies; the liability of electrical companies for 
negligence in the construction and maintenance of 
their linesand machinery; the municipal ownership 
of electric light plants; the placing of railways and 
telephones in the same highways; the decisions as to 
the operation of electric lines, including especially 
telegraph lines, and covering the prevention of dis- 
crimination, the liability for errors or delay in the 
transmission of telegrams the various stipulations on 
the printed telegraph blanks and their effect on the 
duties .and liability of the telegraph company; the 
measure of damages in suits against telegraph com- 
panies, and important chapters on the taxation of 
electric companies and on electric railway accidents. 
The author has heretofore givento the profession an 
acceptable treatise on ““Executors and Administrators” 
and possesses special qualification for the successful 
presentation of the questions here considered by rea- 
son of his connection with the law department of the 
General Electric Company. The book is well written 
and bears evidence of diligence and care in the search 
for and citation of the many authorities which have 
accumulated within the past few years. Every 
modern practitioner will feel an interest in and will 
find valuein this book. It isa volume of over six 
hundred pages beautifully printed and bound and is 
published by Little-Brown & Co., Boston. 


LAWS OF RELIGIOUS CORPORATIONS. 

Of this new book, written by Dr. Kynett, the proper 
title of which is **The Religion of the Republic and 
Laws of Religious Corporations, we can not do better 
than to quote the words of Isaac Franklin Russell, 
professor in the law department of the university 
of New York, who says: ‘The work is of great value 
no where can one find a more extended and luminous 
exposition of the great doctrine now authoritatively 
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announced by our highest tribunals, that christianity 
isa part ofthe common law. The second part of the 
book on the Laws of Religious Corporations in the 
different States of the Union, is invaluable as a work 
of reference. The lamentable failure in recent years 
of many noble benefactions to religious and charitable 
uses through failure to observe the requirements of 
the law in the instrument of gift make it of increas- 
ing importance to have at hand such a compendious 
and accurate treatise as you have now given the pub- 
lic.” Itis a neat volume of about five hundred pages, 
and is published by Cranston & Curts, Cincinnati, 
Ohio. 


THOMPSON ON CORPORATIONS, VOL. 4. 

On the receipt of the first three volumes of this 
treatise we took pleasure in commending it to the pro- 
fession and in outlining the scope and extent of the 
entire work which is to consist of six volumes. (41 
Cent. L. J. 15.) The present volume treatsin detail 
of the subjects of the Rights and Remedies of Mem- 
bers and Shareholders, of Ministerial Officers and 
Agents of Corporations, of the Powers cf Corporate 
Agents generally, of the Formal Execution of Corpo- 
rate Contracts, of Notice, Estoppel and Ratification, of 
Franchises, Privileges and Exemptions, and of Cor- 
porate Powers, and the doctrine of Ultra Vires. The 
work should be in the office of every corporation 
lawyer. Published by Bancroft-Whituey Co. San 
Francisco. 
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1. ADMINISTRATION —Executors—Right of Creditor to 
Appointment.—A corporation which is a creditor of a 
testator is entitled to the same rights as other credit- 
orsin the selection of an administrator with the will 
annexed, but one who is appointed administrator 
upon the selection of acreditor or creditors must be 
himself a creditor. The president of such a corpora- 
tion, having no individual claims against the testator, 





is nota creditor, and cannot be thus selected as ad- 
ministrator.—MYERS V. CANN, Ga., 22S. E. Rep. 611. 

2. ADMINISTRATION—Executor De Son Tort.—Code, § 
2271, making an executor de son tort only liable to the 
legal representative of the decedent forthe property 
held by him as such executor, precludes a creditor of 
a decedent from subjecting funds in the hands of an 
executor de son tort to the payment of a note on which 
decedent was liable as surety.—WINFREY Vv. CLARKE, 
Ala., 18 South. Rep. 141. 


3. ADMINISTRATION — Sale by Administrator.—An or- 
der of the court of ordinary authorizing an adminis- 
trator to sell the real property of a decedent operates 
as a limitation upon his power, and at a sale thereun- 
der, while he may sell a less, he can sell no greater, 
interest than that described in the order of sale.— 
KINGSBERY V. LOVE, Ga., 228. E. Rep. 617. 


4. ADMINISTRATION — Sale of Decedent’s Land.—Un- 
der Code, § 2111, providing that an applicant for the 
sale of land to satisfy the debts of a deceased person 
‘‘must show thatthe personal property of the estate 
is insufficient for the payment of the debts, and such 
proof must be made by the deposition of disinterested 
witnesses,” the uncontroverted deposition of one wit- 
ness that the only personal property the deceased had 
was live stock, which died after her death, and that 
the deceased was indebted on a note given forthe 
price of land, authorizes a decree of sale.—GARNER V. 
TONEY, Ala., 18 South. Rep. 161. 


5. ADVERSE POSSESSION.—Adverse possession by the 
grantor of land is not established by the fact that after 
the grant the land remained, as before the sale, within 
an inclosure, with other land of the grantor, and that 
the grantee did not make any public announcement of 
his title and claim.—IVEY V. BEDDINGFIELD, Ala., 18 
South. Rep. 139. 


6. ALTERATION OF INSTRUMENTS — Evidence.—The 
maker’s testimony that the words “or bearer” were 
not inthe note when he executed it, and the.payee’s 
testimony that he did not insert the words, is insuffi- 
cient to charge the latter with alteration.—FERGUSON 
v. WHITE, Miss., 18 South. Rep. 124. 


7. ALTERATION OF NOTE — Rights of Maker.—While 
the intentional alteration of a promissory note ina 
material part, if made by a person claiming a benefit 
under it, or by his agent with his consent, with the in- 
tent to defraud the maker, will give the latter, at his 
option, the right to treat the note as void, in order to 
avail himself of this right he must elect to rescind the 
whole contract of which the note forms apart. He 
cannot enforce for his benefita portion of that con- 
tract, and repudiate another portion of the sume.— 
GLOVER V. GREEN, Ga., 228. E. Rep. 664. 

8. APPEAL—Effect on Judgment.—Under the Indiana 
rule, which was adopted here by the adoption of the 
Indiana Code by the legislature, it is held that, in cases 
which arose before the change to the Kansas practice, 
an appeal tothe Supreme Court did not suspend the 
binding force of the judgment upon the parties, and 
that the judgment was not rendered incompetent to 
be offered in evidence because an appeal was pending 
in the Supreme Court; and this court will not reverse 
the judgment, in a case where the judgment appealed 
from was offered in evidence, because the judgment so 
offered was thereafter reversed by this court.—HURSsT 
v. SAWYER, Okla., 41 Pac. Rep. 603. 

9, ARBITRATION AND AWARD—Misconduct of Arbitrator. 
—There being ample evidence to show that, during the 
progress of the trial before the arbitrators, one of 
them was guilty of conduct manifesting that he was 
not impartial, but was, onthe contrary, a partisan of 
one of the parties, and prejudiced in his favor, the jury 
were warranted in setting asidethe award; and, the 
sole issue being whether or not the arbitrator whose 
conduct was excepted to was fair and impartial, it was 
not material or necessary to have before the jury the 
evidence introduced before the arbitrators.—ORME V. 
BIRNEY, Ga., 22S. E. Rep. 634. 
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10. ASSIGNMENT FOR CREDITORS.—An assignment for 
creditors of partnership and individual property is 
fraudulent and void, as authorizing payment of in- 
dividual debts out of partnership property, where 
there is no direction to pay individual debts out of 
individual property, and partnership debts out of 
partnership property, but disposition of the funds, 
as to payment of debts, is left to the assignee, and 
he is directed to pay taxes assessed against the firm 
and the partners, repsectively.—FIELD Vv. ROMERO, 
N. M., 41 Pac. Rep. 517. 


11. ASSUMPSIT—Money Had and Received.—In an ac- 
tion for money had and received, for the value of cot- 
ton purchased by defendants from plaintiff’s mort- 
gagor, though there was no direct evidence that de- 
fendants had sold it and received money, orthe equiva- 
lent thereof, therefor, such fact may be found from the 
circumstance that defendants were merchants, and 
bought it in the fall preceding the Junein which the 
action was brought.—LYTLE Vv. BOWDON, Ala, 18South. 
Rep. 130. 


12, ATTACHMENT—Affidavit.—An affidav.t for attach- 
ment, entitled in an action of ‘‘O, receiver,” against, 
etc., stated that O, being sworn alleges that he is the 
plaintiff in the above-entitled action, and that defend- 
ant therein is indebted to “him,” shows that the in- 
debtedness is to him in his character of receiver, with- 
in Code Civ. Proc. § 538, requiring it toshowthat de- 
fendant is indebted to plaintiff.—O’CONOR Vv. ROARK, 
Cal., 41 Pac. Rep. 465. 


138. BUILDING AND LOAN ASSOCIATIONS—Usury.—The 
scheme ofa building and loan association, pure and 
simple, is not unlawful, as being a device for the 
evasion of the laws against usury, so long as, proceed- 
ing upon the principle of mutuality among its mem- 
bers it adheres to the conduct of its businessin ac- 
cordance with the primary plan of its organization, 
and engages in no business inconsistent therewith; 
and this is true even though the aggregate of fines 
and forfeitures imposed upon, and premiums and in- 
terest exacted of, a member, who is himself a bor- 
rower of its funds, exceeds the rate of interest fixed 
by law.—HAWKINS V. AMERICUS NATIONAL BUILDING 
& LOAN Ass’N, Ga., 22S. E. Rep. 711. 


14. CARRIERS— Liability as Warehousemen— Negli- 
gence.— Where goods are shipped by rail over the con- 
necting lines of different railroads, and are delayed 
in arriving at their final destination, and there is no 
evidence showing upon what contract the shipment 
was made, or that the company completing the trans- 
portation had any connection with such contract, nor 
any evidence showing when, where, or by which one 
of the companies the delay was in fact caused, upon 
these facts alone a finding that the delay in question 
was chargeable to the fault or negligence of the last 


company receiving the goods would not have been - 


warranted.—ALMAND V. GEORGIA RAILROAD & BANK- 
ING Co., Ga., 22S. E. Rep. 674. 


15. CARRIERS— Passenger — Presumption of Negli- 
gence.—As railroad companies are bound to exercise 
extraordinary care and diligence for thesafety of pas- 
sengers, the presumption of negligence which the law 
raises in favor of a passenger in case of injury will not 
be rebutted by the company’s showing the exercise of 
only ordinary care and diligence.—EasT TENNESSEE 
Vv. &G. Ry. 00. v. MILLER, Ga., 22S. E. Rep. 660. 


16. CARRIERS OF GOODS—Bill of Lading.—Defendant’s 
vessel was chartered to carry a cargo of grain in bulk 
from Sto B. The grain was weighed into the vessel 
at S from an elevator under the supervision of a weigh- 
master for the elevator, an assistant State weighmas- 
ter, and atally keeper for the vessel; and defendant 
gave a bill of lading, in accordance with their count, 
for 81,000 bushels, such bill of lading providing: ‘‘All 
the deficiency in cargo to be paid for by the carrier, 
and deducted from the freight, and any excess in 
cargo to be paid for tothe carrier bythe consignee.” 
Upon arrival at B, it was ascertained that only 79,498 





bushels were on board,the difference being duetoa 
mistake inthe weighing atS: Held, in an action by 
the assignee of the consignor, that the carrier was 
liable for the shortage in the cargo, though the grain 
had never actually been loaded on board the vessel.— 
SAWYER Vv. CLEVELAND IRON MIN. Co., U.S. C.C. of 
App., 69 Fed. Rep. 211. 


17. CONSTITUTIONAL LAW — Interstate Commerce— 
Police Regulation.—Act W. Va. Feb. 21, 1895, amending 
and re-enacting Code, ch. 82, § 66,80 as to provide that 
a certain license fee shall be paid for selling cigarettes 
at retail, so far as it applies to cigarettes imported 
from another State and sold by the importer in West 
Virginia in the original package, and to cigarettes 
manufactured in another State and by the manu- 
facturer sent into West Virginia inthe original pack- 
age for sale by the agent of the manufacturer, and so 
sold in such package by such agent, is not an exercise 
ot the police power ofthe State, but a regulation of in- 
terstate commerce, and therefore void.—IN RE MINOR, 
U.S.C. C. (W. Va.), 69 Fed. Rep. 233. 


18. CONTRACTS— Interpretation — Sale of Bonds.—A 
agreed to deliver to B acertain number of State bonds. 
At that time the bonds were not issued, but an act au 
thorizing the issuance of such bonds, to bear interest 
at a rate not exceeding 4 per cent., had been passed, 
snd both parties supposed that the bonds would bear 
that rate of interest, though the agreement said noth- 
ing about the interest. Afterwards the bonds were is- 
sued, bearing interest at 31 2 pereent.: Held, that a 
delivery of such bonds was a compliance with the 
agreemnent.—GRANNIS V. QUAINTARD, U.S.C. C. (Ill), 
69 Fed. Rep. 206. ‘ 


19. CONVERSION BY BAILEE——Walving Tort.—Assum- 
ing that a contract by a vendee to return a lighter in 
which his vendor delivered goods makes him a bailee 
of the lighter, the vendor may waive the tort of the 
vendee in failing to return it on demand, and sue him 
for breach of contract. — TINDALL Vv. MCCARTHY, §, 
Car., 228. E. Rep. 734. 

20. CORPORATION.—A corporation which has simply 
gone out of business can be sued.—JONES V. SPARTAN- 
BURG HERALD Co., S. Car., 22S. E. Rep. 731. 

21. CORPORATIONS — Authority of Treasurer.— The 
treasurer of a corporation is not such an officer as is 
vested with implied power to make negotiable paper 
in its name.—OakK GROVE & SIERRA VERDE CATTLE CO. 
Vv. FOSTER, N. Mex., 41 Pac. Rep. 522. 

22. CORPORATIONS—Power to Appoint Agent.—Where 
the directors own all the stock of a corporation, they 
may authorize its president to sell its assets, and the 
fact that the autbority was not given at a regular di- 
rectors’ meeting is immaterial.—JORDAN Vv. COLLINS, 
Ala., 18 South. Rep. 137. 

23. COUNTY COMMISSIONERS — Contracts.—Under the 
law, a board of county commissioners can only con- 
tract to bind the county while they are sitting asa 
board; and an agreement with one of the members, in 
the absence of the others, does not bind the county.— 
BOARD OF COM’RS OF CLEVELAND COUNTY V. SEAWELL, 
Okla., 41 Pac. Rep. 592. 

24. CouRTS—Objection to Jurisdiction.—Jurisdiction 
is the power to hear and determine the subject matter 
of the controversy, and to exercise judicial power over 
the parties; ard when this power is absent, in either 
case, the court is without jurisdiction. When the 
court has no jurisdiction of the subject-matter, either 
party to the suit may avail himself of the objection at 
any stage of the proceedings; and, whenever the court 
takes jurisdiction of the subject-matter, it will of its 
own motion, or when its attention is called to the fact, 
refuse to proceed further, and dismiss the case.— 
MYERS V. BERRY, Okla., 41 Pac. Rep. 580. 

25. CRIMINAL EVIDENCE—Evidence before Grand Jury 
—Aduinissibility.—When a party indicted for an offense 
has voluntarily testified in reference thereto before a 
grand jury, in their investigation of such offense, 
prior to his being officially charged with or arrested 
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for the same, his statements before the grand jury, so 
yoluntarily made, though under oath, may be given in 
evidence, on his subsequent trial for said offense, for 
the purpose of contradicting other statements made 
by him in reference thereto; and where it is shown 
that the official conducting the examination before the 
grand jury instructed the witness that he need not 
testify unless he was willing to do so, and that he 
could not be compelled to criminate himself, his state- 
ments voluntarily made under such circumstances are 
admissible against him.—JENKINS V. STATE, Fla., 18 
South. Rep. 182. 

26, CRIMINAL LAW—Deputy Sheriff—Allowing Prisoner 
to Escape.—One may be prosecuted as deputy sheriff 
for allowing a prisoner to escape, though he had not 
taken the oath ofa deputy, he being a de facto deputy, 
having occupied the position under special appoint- 
ment.—PENTECOST V. STATE, Ala., 18 South. Rep. 146. 

27. CRIMINAL LAaw—Disorderly Conduct—Gambling.— 
Quietly playing and betting for money at a game of 
cards in a private room, although the room be situated 
over a barroom, and the gaming be done on the Sab- 
bath morning, while an offense against the penal laws 
of this State, is not ‘‘disorderly conduct,” as against 
the municipal ordinances of the city of Macon, it not 
appearing that the offense was in any sense publicly 
committed that the public was in any manner dis- 
turbed thereby, or even had any knowledge of the 
same until the participants in the game were discov- 
ered and detected by the police officers who madea 
‘‘raid” upon the room for that purpose.—KaHN V. 
CITY OF MACON, Ga., 228. E. Rep. 641. 

28. CRIMINAL LAW—Enticing Female Under Age.—One 
who entices away a female for the purpose of de- 
bauching her is not relieved by the fact that he did not 
know her to be within the age named in the statute.— 
RILEY V. STATE, Ala., 18 South. Rep. 117. 


29. CRIMINAL LAW — Forgery — Information. — Pen. 
Code, § 470, provides that every person who, with in- 
tent to defraud another, falsely makes any notes, etc., 
or utters, or attempts to pass as true, any of the 
above named forged matters, knowing the same to be 
false or counterfeited, with intent to defraud any per- 
son, is guilty of forgery: Held, that an information 
which charges defendant with having forged the name 
of certain persons to a note set out in the information, 
with intent to defraud one G, and with having know- 
ingly, etc., uttered, and passed as true and genuine, 
the said note, with intent to defraud said G, etc., does 
not charge two offenses.—PKOPLE V. LEYSHON, Cal., 41 
Pac. Rep. 480. 

30. CRIMINAL LAW — Homicide. — Where, during the 
progress of a trial, the court refused to allow the in- 
troduction of certain evidence, on the ground that the 
Same was irrelevant, and afterwards this evidence, in 
the opinion of the judge, becoming relevant on ac- 
count of the introduction of other testimony, and be- 
ing then admitted,the refusal to admit it when first 
offered is not cause for a new trial, even if it was really 
relevant when so offered.—JOHNSON V. STATE, Ga., 22 
8. E. Rep. 639. 

31. CRIMINAL LAW—Homicide — Misconduct of Court. 
—The court sustained an objection to a question put to 
a witness by counsel for the defense in a murder trial, 
without waiting for the counsel to support it; and 
thereupon words passed between the court and coun 
sel, resulting in the court ordering counsel to be fined, 
and stand committed to jail till the fine was paid: 
Held, not sufficient ground for a new trial.—STaTE V. 
WHITE, Wash., 41 Pac. Rep. 442. 

32. CRIMINAL LAW — Larceny — Possession of Stolen 
Geods.—On trial for larceny, an instruction that “the 
recent possession of stolen property is prima facie evi- 
dence of guilt. Ifaman is found in possession of a 
stolen horse, and cannot explain how he came into 
that possession, the law presumes it was stolen, and 


casts on the person the onus of explaining that posaes-. 


sion: Held erroneous, as the possession must be both 
recent and unexplained, and, even then, it is only evi- 





dence from which guilt may be inferred. — ORR Vv. 
STATE, Ala., 18 South. Rep. 142. 

33. CRIMINAL Law — Presence of Defendant. —In a 
criminal prosecution for a felony, the defendant must 
be actually present at every step in the trial, and in 
cases where it is necessary the record must show 
affirmatively the fact of his presence.—L& ROY v. TER- 
RITORY, Okla., 41 Pac. Rep. 612. 


- 34. CRIMINAL Law — Reasonable Doubt.—An instruc- 
tion requiring the jury to believe the defendant guilty 
beyond a reasonable doubt, and then declaring that 
they have no reasonable doubt of his guilt if the evi- 
dence is so high as to cause them to “conscientiously 
believe” him guilty, in effect requires them to convict 
if they believe defendant guilty, and is error.—RUCKER 
V. STATE, Miss., 18 South. Rep. 121. 

35. CRIMINAL Law—Verdict.—A writing delivered to 
the clerk of court during the recess of the court cannot 
constitute a verdict in a felony case.—HAYES V. STATE, 
Ala., 18 South. Rep. 172. 

36. CRIMINAL PRACTICE — Adultery+Indictment.—An 
indictment which charges that a married man had 
sexual intercourse with an unmarried woman, with 
her consent, is a good indictment against him for adul- 
tery and fornication, although it denominates the 
crime ‘‘seduction” and contains allegations ineffectu- 
ally undertaking to set forth that offense.—DISHAROON 
Vv. STATE, Ga., 22 8. E. Rep. 698. 

87. CRIMINAL PRACTICE—Motion to Quash.—A motion 
to quash an indictment for irregularities in the selec- 
tion of the grand jury is properly overruled where no 
evidence of the facts alleged is offered, but merely an 
affidavit made ‘‘as tothe best of affiant’s knowledge 
and belief.”—SMITH Vv. STATE, Miss., 18 South. Rep. 
116. 

38. DECEIT—Pleading.—The action being based upon 
alleged fraud and deceit on the part of the joint defend- 
ants, and the allegations of the declaration notshowing 
any liability at allonthe part of one of them, or any 
liability arising ex delicto on the part of the other, the 
demurrer was properly sustained.—LITTLEJOHN V. 
DRENNON, Ga., 228. E. Rep. 657. 

39. DEED—Description.—The description in a deed 
by sectional subdivision, township, and range, only 
(omitting county, State, and land district), may be 
cured by parol evidence that the grantor owned cer- 
tain land corresponding to the description in the deed, 
that he and his grantee live near it, and that he never 
owned any other land.—WEBB V. ELYTON LAND Co., 
Ala., 18 South. Rep. 178. 

40. DEED — Description. — Where a deed describes 
land as containing a certain amount, and gives its 
north’, south, and west boundaries, the eastern bound- 
ary thereto added, being shown to be erroneovs, may 
be rejected.—SCATES V. HENDERSON, 8. Car., 228. E. 
Rep. 724. 

41, EJECTMENT — Title.—As against an intruder on 
part of a plantation, one can recover in ejectment by 
showing that she had title to the plantation, and pos- 
session, or that her vendor or vendor’s grantor had 
title and possession, without showing title as agaiust 
the whole world.—TRAGER V. SHEPHERD, Miss., 18 
South. Rep. 122. 


42. ELECTION CONTEST — Ballots.—Where, in a con- 
tested election case, the ballots are admitted in evi 
dence on proof by the contestant of a substantial com- 
pliance with the statute prescribing the mode of pres- 
ervation, the burden ison the contestee to show that 
the ballots have in fact been tampered with, or have 
been exposed so that they might have been tampered 
with, and a naked showing that it was possible for one 
to have molested them is not sufficient.—TIBBE V. 
SMITH, Cal., 41 Pac. Rep. 454. 

43. Equiry—Private Corporations—Claims for Sup- 
plies.—Claims for labor and materials or supplies fur- 
nisbed to a merely private corporation, such as a min- 
ing company, are not entitled to priority over the 
mortgage bonds of such corporation, or over a ven- 











332 


CENTRAL LAW JOURNAL. 








No. 17 








dor’s lien on its property.—SNIVELY v. LOOMIS COAL 
Co.,U. 8. C. C. (Mo.), 69 Fed. Rep. 204. 

44. ESTOPPEL BY REPRESENTATIONS.—Where a junior 
mortgagee, after foreclosure, does not take posses- 
sion thereunder, and the senior mortgagee, relying on 
his word that he will not redeem ifthe first mortgage 
is foreclosed, instead of foreclosing, takes a quitclaim 
deed, and thereafter makes valuable improvements, 
the junior mortgagee will be estopped from claiming 
any interest in the land under his mortgage.—HaRDY 
v. CITy OF KEENE, N. H., 32 Atl. Rep. 759. 

45. EVIDENCE -—- Parol Evidence — Subscription to 
Stock.—Plaintiff in foreign attachment against a cor- 
poration and its trustees is nota stranger to the con- 
tract of subscription to stock signed by such trustees, 
and parol evidence to vary the terms of such con- 
tract is not admissible on behalf of such trustees.— 
LIBBY V. MT. MONADNOCK MINERAL SPRING & LAND 
Co., N. H., 82 Atl. Rep. 772. 


46. FACTOR — Refusal to Pay Customer’s Draft.—A 
cotton factor, unless he has expressly or impliedly en- 
gaged to pay the drafts of a customer, is not liable in 
damages to the latter for refusing to pay his draft, 
even though the customer had in the factor’s hands 
funds sufficient to meet the same at the time it was 
presented ; but the contrary is true when, by express 
agr t,or by n ry implication arising from 
the course of dealings between the parties, there is an 
undertaking or contract on the factor’s part to pay 
such drafts.—Moss v. STOKELEY, Ga., 22 8. E. Rep. 
692 


47. FEDERAL CoURTS—State Decisions—Removal of 
Causes.—Decisions by a State Supreme Court that a 
special statutory proceeding under the State laws 
(such as aproceeding to establish a drain, and assess 
the benefit and damages thereof) is not a civil suit or 
action, are not controlling upon the federal courts, 
when the question is whether the proceeding is a civil 
suit in law or equity, within the meaning of the acts 
relating to the removal of causes.—IN RE THE JAR- 
NECKE DITCH, Ind. (U. 8.C. C.), 69 Fed. Rep. 161. 


48. FRAUDULENT CONVEYANCES—Consideration.—The 
assumption of certain obligations of a debtor is a suffi 
cient consideration for asale of property by the debtor 
to the person assuming them, in preference to the 
debtor’s other creditors, though the assumption was 
without the knowledge of the persons whose debts 
were assumed.—NATIONAL BANK OF THE REPUBLIC Vv. 
DICKINSON, Ala., 18 South. Rep. 144. 

49. GARNISHMENT—Proceeding to Collect Judgment. 
—A garnishee against whom judgment has been en- 
tered cannot, in a proceeding to enforce it, attack the 
validity of the judgment against defendant, unless the 
judgment is void on the face of the record.—WHITE V. 
SIMPSON, Ala., 18 South. Rep. 151. 


50. GARNISHMENT OF MUNICIPAL CORPORATION.—A 
municipal corporation is not subject to be garnished 
for money due by it to acontractor for constructing a 
sewer or other public work, although such work had 
been fully completed before the time whenthe gar- 
nishment was served, and the indebtedness of the 
municipality was forthe balancethen due the con- 
tractor. Public policy requires that such corporations 
shall be exempt from the process of garnishment.— 
LEAKE V. Lacey, Ga., 228. KE. Rep. 655. 


51. HABEAS CORPUS — Questions Determined.—When 
a crime is charged in two counts in an indictment, and 
the defendant is acquitted on the first count and con- 
victed on the second, he is not entitled to discharge by 
habeas corpus if the trial court had jurisdiction of the 
person and of the crime.—Ex PARTE LE Roy, Okla., 41 
Pac. Rep. 615. 

52. HiGHway.—The right ofa landowner to object 
that select men have not refused to lay out a highway, 
as alleged in the petition for opening it, is waived by 
his failure to urge the same on hea:ing beforethe com- 
missioners, before trialon the merits.—CARPENTER’S 
PETITION, N. H., 32 Atl. Rep. 773. 














53. HighHway—Adverse User.—Adverse user of land 
a3 a highway by the public for 30 years establishes the 
presumption of a dedication.—SCHWERDTLE V. PLACER 
County, Cal., 41 Pac. Rep. 448. 


54. HIGHWAYs—Public Waters—Damages.—Damages 
for the construction of a road to public waters include 
the value of the right of the landowner to build a 
wharf where the road meets the water.—DaNa V. CrapD- 
DOCK, N. H., 32 Atl. Rep. 757. 

55. HOMESTEAD — Declaration.—A declaration of 
homestead, properly executed and acknowledged by a 
married man, asthe ‘‘head of a family,” as authnrized 
by Civil Code, §§ 1260-1263, when filed for record, im- 
mediately inures tothe benefit of his wife, whether 
she has knowledge thereof, or not, and though she is 
atthe time insane.—SECURITY LOAN & TRUST CO. oF 
SOUTHERN CALIFORNIA V. KAUFFMAN, Cal., 41 Pac. Rep. 
467. 


56. INJUNCTION—Damages.—In an action to enjoin H 
and his wife from hauling logs onto a mill pond, it ap- 
peared that H, being unable to redeem from a mort- 
gage onthe mill property, conveyed it to plaintiff's 
predecessors in title, who agreed, if they redeemed, to 
convey to H an undivided half on his payment of one- 
half their advances, and that he should operate the 
mill and lands and pay such half from the profits; that 
they redeemed; that H, claimingto act for his wife, 
was cutting logs from outside lands and hauling them 
onto the mill pond, where plaintiffs were putting logs 
cut from the lands belonging to the mill property; and 
that, at the time the temporary injunction was issued, 
H had not fully paid his half of such advances, but 
afterwards paid the balance: Held, thatH ws not 
entitled to damages on account of the injunction.— 
DOLE V. HICKEY, N. H., 32 Ati. Rep. 761. 

57. INJUNCTION — Damages.—Where a temporary in- 
junction dissolved on preliminary hearing may, on 
final determination ofthe action in which it is sued 
out, be reinstated and perpetuated, a suit onthe in 
junction bond cannot be maintained while the main 
action is still pending.—KILPATRICK V. HALEY, Colo., 
14 Pac. Rep. 508. 


58. INSURANCE—Conveyance to Secure Debt.—A con- 
veyance of real estate by a debtor to a creditor, under 
section 1969 of the Code, isan alienation of the prop- 
erty, operates to pass the title to the premises con- 
veyed, and is nota mere incumbrance thereon. Hence, 
where a policy of insurance covering a building on the 
premises is issued, containing a condition that the 
policy should be void ‘‘if the property should be sold, 
or the title or possession of the property, or any part 
thereof, transferred or changed, whether by legal pro- 
cess, judicial decree, conveyance, or otherwise ;” and 
where, pending such insurance, the holder of the 
policy thus conveys the property’ insured,—the policy 
is thereby rendered void, and in case of loss the as- 
sured cannot maintain thereon an action against the 
insurer.—PHOENIX INS. CO. OF HARTFORD Vv. ASBERRY, 
Ga., 22S. E. Rep. 717. 

59. INSURANCE — Incumbrances.—A fire policy condi- 
tioned to be void if the insured has concealed any 
material fact, or if his interest be otber than uncondi- 
tional and sole ownership, is void where the fact that 
there was arecorded mortgage onthe property was 
not mentioned, though the concealment was not 
fraudulent.—FIREMAN’S FUND INs. CO. V. BARKER, 
Colo., 41 Pac. Rep. 513. 


60. INTOXICATING LIQuORS — Statutes — Liquor Li- 
censes.—Liquor licenses, as wellas taxes and other 
public charges, are payable in money, unless provision 
is made by statute for their liquidation in some other 
manner or by some other means.—LEE Vv. ROBERTS, 
Okla.,41 Pac. Rep 595. 

61. JUDGMENT — Description of Plaintiff.—When the 
averments in the body of the complaint, following the 
summons, disclose a cause of action in favor of the 
plaintiff in a representative capacity only, though the 
words used in the marginal statement to indicate his 
character are a mere descriptio persone, a judgment en- 
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tered according to the marginal statement may be 
amended nunc pro tunc to conform the to complaint.— 
GARNER V. GARNER, Ala., 18 South. Rep. 169. 

62. JUDGMENT—Joint Judgment.—Where a complaint 
for commissions on sales is entitled against two per- 
sons as partners, but contains no allegation of part- 
nership, but charges them as jointly liable on a con- 
tract, andthe answer and all the evidence sustain the 
latter theory, ajudgment against the defendants jointly 
as individuals is proper.—SHAFER V. HEWITT, Colo., 41 
Pac. Rep. 509. 

63. JUDGMENT—Laches.—Where a judgment nisi, ren- 
dered aguinst a garnishee in 1888, on personal service, 


was made absolute in 1890, and subsequently affirmed . 


on appeal by the garnishee, the judgment will not be 
set aside in equity because plaintiff therein failed to 
serve notice of the judgment nisi, as required by Code, 
§ 2980, especially inthe absence of fraud preventing 
the garnishee from making his defense at the proper 
time.—TILLIS V. PRESTWOOD, Ala., 18 South. Rep. 134. 

64. JUDGMENTS—Liens—Limitations.—A stay of exe- 
cution in the record entry of the judgment stays the 
running; of the statute limiting the duration of the 
lien of the judgment, and does not extinguish the lien, 
though the stay be longer than the period during which 
the statute provides that a judgment shall be a lien.— 
MERCANTILE TRUST Co. v. ST. Louis &8. F. Ry. Co., 
U. 8. C. C. (Ark.), 69 Fed. Rep. 198. 

65. JUDGMENT BY DEFAULT.—The fact that the plaint- 
iffs’ attorney, after a case had been continued in a just- 
ice’s court, merely informed the defendants that the 
case would not be tried that day, but would betried the 
next month, is no cause for setting aside a judgment 
rendered against the defendants by default at the next 
term, although they were ignorant and uneducated 
persons, and thought that they would be summoned 
again when wanted, or would receive further notice 
of the time and place of trial—EaDY Vv. NAPIER, Ga., 
22S. E. Rep. 684. 

66. JUDGMENT IN DEFAULT—Vacating.—A motion to 
set aside a judgment by default merely because the 
judgment roll did not show that acopy ofthe summons 
by publication had been deposited inthe post office 
was properly denied, where the entry of default and the 
judgment recite that defendant had been regularly 
summoned, and where no request was made for leave 
to answer, nor a defense onthe merits exhibited.— 
WHITNEY V. DaGGETT, Cal., 41 Pac. Rep. 471. 

67. JUSTICE OF THE PEACE—Jurisdictional Amount.— 
Even though a promissory note may contain a stipu- 
lation for the payment of attorney’s fees in the event 
of its collection by suit, ifthe principal sum specified 
in the note, exclusive of the attorney's fees, be $100 or 
less, an attachment sued out for the recovery of the 
specified principal only, with no claim for attorney’s 
fees, is within the jurisdiction of, and properly return- 
able to, a justice’s court, although the specified prin- 
cipal and agreed attorney’s fees would, in the aggre- 
gate, exceed the sum of $100.—PICKETT Vv. SMITH, Ga., 
22S. E. Rep. 669. 

68. LANDLORD AND TENANT—Oral Lease —Use and Oc- 
cupation.—Though possession of premises was not 
pursuant to any writing, recovery may be had for use 
and occupation, and for that purpose evidence is ad- 
missible as to length of occupation, value of the use 
and occupation, and whether any payment had been 
made therefor.—HELLAMS V. PATTON, 8. Car., 228. E. 
Rep. 608. 

69. LANDLORD AND TENANT—Tenacy at Will.—Plaint- 
iff leased certain premises to one who afterwards as. 
signed the lease to defendant with plaintiff's consent. 
After defendant went into possession, plaintiff agreed 
to execute a new lease to defendant; but, after defend- 
ant signed the new lease, plaintiff refused todo so: 
Held, that defendant was nota tenant at will, within 
the meaning of Rev. St. 1893, § 1988, providing for the 
‘ejectment of a person who goes “into possession of 
land as atenant at will,” etc.—MORRIS V. PALMER, 8. 
Car., 22 8. E. Rep. 726. 





70. LIMITATIONS—Officers.—Where money belonging 
tothe county is received Ly the county auditor, his 
liability therefor being not on his bond, but for money 
had and received, action against him is barred in two 
years, under Code Civ. Proc. § 389, subd. 1, prescrib- 
ing the limitation of an action on a liability not 
founded on a writing.—San LuIs OBISPO COUNTY V. 
FaRnoM, Cal., 41 Pac. Rep. 447. 


71. LIMITATION OF ACTIONS—Fraudulent Conveyance 
—One who accepts a conveyance of property in fraud of 
the grantor’s creditors cannot, in an action to set aside 
the conveyance as in fraud of creditors, plead the 
statute of 10 years’ limitation as a defense to the cred- 
itor’s claim.—STOUTZ V. HUGER, Ala.,18 South. Rep. 
126. 


72. MANDAMUS—W hen Lies.— Mandamus will not lie to 
compel the granting of a motion to dismiss an attach- 
ment for insufficiency of the attachment bond; the 
granting of the motion being in the discretion of the 
court, and defendant in attachment having an ade- 
quate remedy by plea in abatement, and, if the plea be 
pronounced insufficient, by appeal.— EX PaRTE MCc- 
KIssack, Ala., 18 South. Rep. 140. 


73. MASTER AND SERVANT—Injury—Burden of Proof. 
—In an action by a locomotive engineer against a rail- 
road company, of which he was an employee, for per- 
sonal injuries received by him while running a loco- 
motive, it was error to charge that, in order to en- 
title the plaintiff to a recovery, it was necessary for 
him to show affirmatively both negligence on the com- 
Pany’s part and the absence of negligence on his part. 
If he showed that he was not negligent, the presump- 
tion of negligence was raised, by law, against the com- 
pany. If he showed that the company was negligent, 
it then became incumbent on the company, as a mat- 
ter of defense, to show that the plaintiff was negligent. 
—JOHNSON V. RICHMOND & D. R. Co., Ga., 228. E. 
Rep. 695. 

74. MASTER AND SERVANT—Contributory Negligence. 
—Plaintiff went between cars having double dead- 
woods, while in motion, to uncouplethem. The cars 
were being backed, and were pulling on the engine so 
that the draw wastaut. He did not give a signal to 
the engineer to give the slack, before going in as was 
customary; but after he went between the cars the 
engineer; in a proper mauner, gave the slack, and 
plaintiff's arm was caught between the deadwoods: 
Held, that plaintiff was guilty of contributory negli- 
gence.— Davis V. WESTERN RAILWAY OF ALABAMA, 
Ala., 18 South. Rep. 173. 


75. MASTER AND SERVANT—Fellow-servants—Contrib- 
utory Negligence.—The plaintiff an employee of a 
railroad company, having brought suit against his em- 
ployer for damages sustained by reason of injuries in- 
flicted in consequence of the negligence of a fellow- 
servant in and about a common employment, if him- 
self free from fault, is entitled to recover notwith- 
standing their engagementin a business not immedi- 
ately connected with running and operating the com- 
pany’s trains.—GEORGIA RAILROAD & BANKING CoO. v. 
HICKS, Ga., 228. E. Rep. 618. 


76. MASTER AND SERVANT—Negligence.—In an action 
against a mining company, for injuries, it appeared 
that there was a walk, made several years before the 
accident, resting on timbers, and made in the usual 
way; that itis not customary to repair such walks; 
that the plaintiff was an experienced timberman, and 
knew the planks were rotten; that he undertook to 
walk across one of such planks, when it broke, and he 
was injured; that it was not necessary for him tocross 
such plank; and that there were plenty of new planks 
to be had by him, by asking for them: Held, that 
plaintiff could not recover.—CooK ¥. BULLION-BECK & 
CHAMPION MIN. Co., Utah, 41 Pac. Rep. 557. 


77. MECHANICS’ LIENS. — 8 Comp. Laws 1884, § 1529, 
provides thatany improvement mentioned in section 
1520 (giving a lien for labor or materials furnished in 
construction of ditches and other improvements 
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made on land) will be deemed to have been made at 
the instance of the owner unless, when informed that 
the work is being done, he posts a notice that he is not 
responsible for the same: Held,that a contractor for 
the construction of an irrigation ditch was entitled to 
a lien on land appurtenant to the ditch, which was in- 
creased in value by the ditch, where it appears that 
his employer, by contract with the owner, was to re- 
ceive a portion of the proceed of such land when sold 
at an enhanced price after the construction of the 
ditch, and that the owner consented to the construc- 
tion.—FORD V. SPRINGER LAND A8s’N, N. Mex., 41 Pac. 
Rep. 541. 


78. MECHANICS’ LIENS—Priority.—Pub. St. ch. 141, §§ 
16, 17, provide that builder’s lien shall continue for 90 
days after the services are performed, or materials 
furnished, ‘‘and shall take precedence of all prior 
claims except liens on account of taxes,” and that any 
such lien may be secured by attachment “and such at- 
tachment shall have precedence of all other attach- 
ments made after such lien accrued, unless founded 
on a prior lien:” Held, that builders’ liens have prec- 
edence in the order of their accrual, and, if they ac- 
crue simultaneously, in the order of the attachments 
made: to secure them.—KENDALL V. PICKARD, N. H., 
82 Atl. Rep. 763. 


79. MORTGAGE—Acknowledgment by Wife.—The ac. 
knowledgment by a married woman of a mortgage of 
her homestead before a justice out of his own county 
renders the mortgage void.—NEW ENGLAND MORTGAGE 
SECURITY CO. V. PAYNE, Ala., 18 South. Rep. 164. 

80. MORTGAGES — Counsel Fees.— A mortgage ex- 
pressly stating that it is given “as security for the pay- 
ment of” the principal sum of the note,“with interest 
thereon according to the terms of the note,” does not 
secure counsel fees provided by the note incase of 
suit being brought against the maker.—RAFFERTY V. 
HIGH, Cal., 41 Pac. Rep. 489. 


81. MORTGAGE—Notice to Agent.— Where it is the 
duty of a local agent of a mortgage company to pre- 
pare abstracts of title and superintend the execution of 
all papers relating to loans by such company, and also 
to pass on the validity of the security, notice to him 
that money borrowed and secured by mortgage on 
land belonging to a wife is not for her use is notice to 
such company.— AMERICAN FREEHOLD LAND MortT- 
GAGE CO. OF LONDON V. FELDER, 8. Car., 228. E. Rep. 
598. 

82. MUNICIPAL CORPORATION — Defective Streets — 
Negligence.—It not having been shown that the duty 
of looking after and reporting the condition of the 
streeis and sidewalks of the city devolved upon its 
policeman, it was error to charge that notice to “the 
police” of the defective condition of a particular 
street or sidewalk would be notice tothe municipal 
corporation.—CITY OF COLUMBUS V. OGLETREE, Ga., 
228. E. Rep. 709. 


§3. MUNICIPAL CORPORATION — Implied Power.— A 
municipal corporation has the implied power to in- 
cur indebtedness whenever it is necessary to do so to 
carry out any power conferred upon it, unless the con- 
tracting of said indebtedness is prohibited by statute. 
—HOFFMAN V. COUNTY Com’RS, Okla., 41 Pac. Rep. 566. 


84. MUNICIPAL CORPORATION — Streets — Discontinu- 
ance.—The adoption of an ordinance, and its subse 
quent ratification by the legislature, declaring a map 
to be the plan of acertain part ofacity in respect to 
location and establishment of streets, works a discon- 
tinuance and abandonment of streets formerly exist- 
ing in that part of the city, but not appearing on such 
map.—CITY AND COUNTY OF SAN FRANCISCO V. BURR, 
Cal., 41 Pac. Rep. 482. 


85. NATURALIZATION—Powers of Congress.—Congress 
cannot, without the consent of the State, constrain the 
State courts to entertain or act upon applications for 
naturalization.—STaTE V. JUDGES OF INFERIOR COURT 
OF COMMON PLEAS OF HUDSON COUNTY, N. J., 82 Atl., 
Rep. 743. 





86. NEGLIGENCE — Dangerous Premises.—The mere 
maintenance of a dangerous nuisance upon one’s in- 
closed premises gives no right of action to another, 
who, without necéssity, and without invitation from 
the owner, either express or implied, voluntarily de- 
viates from a public highway adjacent thereto, and, 
entering upon such premises, is injured in consequence 
of the existence of such nuisence.—HUTSON V. KING, 
Ga., 228. E. Rep. 615. 


87. NEGLIGENCE — Defective Appliance — Notice.— 
Notice by an employee of a corporation, of defects in 
appliances, toone whose duty it is to have repairs 
made, whatever the grade of his employment, is notice 
to the company.—CHAPMAN V. SOUTHERN Pac. Co., 
Utah, 41 Pac. Rep. 551. 


88. NEGLIGENCE — Electric Wires. — The fact thata 
complaint for injury by coming in contact with an 
electric company’s wire contains allegations assum- 
ing the defendant to be an absolute insurer of the pub- 
lic against injury by its wires will not render it bad on 
that ground where it also alleges that the location and 
defective condition of the wire in question was due to 
negligence of the defendant in the building of its line 
and keeping it in repair. — DENVER CONSOLIDATED 
ELECTRIC CO. V. SIMPSON, Colo., 41 Pac. Rep. 499. 


89. NEGOTIABLE INSTRUMENT—Notes—Waiver of De- 
mand.—An indorser of a note signed the following 
provision thereon: ‘‘I hereby guaranty the payment 
of the within note, and waive presentation, demand, 
notice of non-payment and protest:” Held that, as de- 
mand and notice of non-payment need not be givena 
guarantor, the waiver was by the party as indorser.— 
SAVINGS BANK OF SAN DIEGO COUNTY V. FISHER, Cal., 
41 Pac. Rep. 490. 

90. PARTNERSHIP—Contract of one Partner.—It is not 
within the scope of the business of a law partnership 
to collect choses in action without charging for serv- 
ices rendered in so doing. Therefore, where one mem- 
ber of such a firm, being the owner of a promissory 
note, sold it to a third person, a part of the considera- 
tion of the sale being that the seller’s firm would col- 
lect the note without charge, this contract was not 
binding upon another member ofthe firm. The seller 
had no power, by virtue of the partnership, to bind 
his partner by any such contract; and as to the latter 
it was also without consideration.—Davis v. DoDson, 
Ga., 228. E. Rep. 645. 

91. PARTNERSHIP— Retiring Member—Notice.—In or- 
der to exempt a retiring member of a firm from lia- 
bility for subsequent dealings of the firm with those 
who dealt with it, prior to his withdrawal, with knowl- 
edge of his membership, notice, actual or constructive, 
of his withdrawal must be brought home to such per- 
sons.— FARWELL, OZMUN, KIRK & CO. V. CASHMAN, 
Mont., 41 Pac. Rep. 443. 

92. PARTY WALL—Enjoining Use.—Where a board of 
directors consented to allow defendants to use a wall 
of the corporation’s building as a party wall, and the 
defendants erected a building with the knowledge and 
acquiescence of said directors, the corporation will be 
estopped to assert that defendants have no interest in 
the wall, but its remedy, if any, is an action for the re- 
covery of a proportionate part of the cost of said wall. 
—BANK OF ESCONDIDO V. THOMAS, Cal., 41 Pac. Rep. 462. 

93, PLEADING.—Though a plea of limitations was de- 
murrable, being one of non assumpsit infra sex annos, in- 
stead of non accrevit infra sex annos yet, issue having 
been joined thereon and a question litigated as though 
the defense of non accrevit were presented, the plea will 
be held sufficient to present that defense.—BULLARD 
v. LOPEZ, N. Mex., 41 Pac. Rep. 516. 

94. PLEADING—Insuflicient Answer.—Where issué is 
joined on an insufiicient plea of ultra vires by a defend- 
ant corporation, and the evidence sustains it, defend- 
ant is entitled to the benefit of the plea.—HOBBIE V. 
BANK OF MONTGOMERY, Ala., 18 South. Rep. 131. 

95. PLEDGE—Sale of Collaterals—Conversion.—W here, 
in a promissory note, the payment of which was se 
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gured by the deposit of specified collaterals, it was 
stipulated that in case of the non-payment of the note 
at maturity, the payee might sell the collaterals after 
giving at least 10 days’ notice to the maker of the note, 
and the creditors sold the collaterals without giving 
guch notice, the act of sale was a conversion, and es- 
specially so when the seller also became the purchaser 
ofthe securities.—WARING V. GASKILL, Ga., 22 8. E. 
Rep. 659. 

9%. PRINCIPAL AND AGENT— Conversion by Ware- 
housemen.—Where certain persons, intending to act, 
for and on behalf of others, do in fact, in the execu- 
tion of a written agreement for the rent of a ware- 
house, contract not only for and on behalf of their 
several principals, but also each for and on behalf of 
himself, they thus bind themselves personally to the 
performance of the covenants therein stated. All of 
the parties are principals, and if they subsequently, in 
pursuance of the contract, engage in the business of 
warehousemen, and, as such, receive the property of 
another, the persors engaging in such business are 
personally answerable for the faithful execution of 
the contract of bailment, and cannot excuse a non- 
performance by showing by parol that, in the conduct 
of the warehouse business, they were acting for their 
principals and not for themselves.—NALL V. FARMERS’ 
WAREHOUSE Co., Ga., 22S. E. Rep. 665. 


97. PRINCIPAL AND SURETY—Bond of County Auditor. 
—Where a county auditor’s bond was conditioned that 
he should “well and faithfully perform all official 
duties required of him by law,” and another officer 
paid over to the auditor certain moneys collected for 
licenses, which the law required to be paid directly to 
the county treasurer, the sureties on said bond are not % 
liable for the auditor’s default, though he himself is.— 
San LUIS OBISPO COUNTY Vv. FARNUM, Cal., 41 Pac. Rep. 
4465. 


98, PRINCIPAL AND SURETY—County Treasurez’s Bond. 
—In an action on a county treasurer’s bond, given for 
his second term, a report by him, as to funds in his 
hands, made during the second term, and approved by 
the county commissioners, is not conclusive on de- 
fendants,so as to preclude them from showing that the 
default occurred during his first term.—SALAZAR V. 
TERRITORY, N. Mex., 41 Pac. Rep. 531. 


99. PROHIBITION — Executed Act. — The writ of pro- 
hibition is designed to prevent the performance of 
some official act unauthorized by law, and not to re- 
lieve against the consequences of such anact. Ac- 
cordingly, where a county judge had declared a county 
office vacant, and had ordered an election to fill the 
vacancy, it was too late to “prohibit and direct him to 
abstain and desist from proceeding further to have 
said election.” Whether the county judge originally 
had authority to pass such an order or not, and, if so, 
whether or not it was rightly passed in the given case, 
it is certain that after the order was in fact passed he 
had no further jurisdiction or control over the matter. 
—POPE V. COLBERT, Ga., 228. E. Rep. 703. 


100. QUIETING TITLE.—Though Code, § 1870, provides 
that the payment ofa mortgage debt divests the title 
Passing by the mortgage, a mortgagor of land, in pos- 
session, who has fully paid the debt, may sue to have 
the payment established, andthe mortgage canceled, 
as a cloud on his title.—KELLY v. MARTIN, Ala., 18 
South. Rep. 182. 


101. RAILROAD COMPANY—Ejection of Passengers.—A 
railroad corporation has the right to establish reason- 
able rules and regulations for the government and use 
of its property.—DECKER V. ATCHISON, T. & 8. F. R. 
Co., Okla., 41 Pac. Rep. 610. 

102. RAILROAD COMPANIES—Liability for Stock Killed. 
~—Pub. St. ch. 159, § 23, requires railroad companies to 
erect sufficient fences, except at the crossings of public 
highways, and at every such crossing to construct cat- 
tleguards: Held that, where a horse escapesin the 
night from the owner’s fleld into the highway, and, 





écause of the want of a cattle guard at a crossing, 


goes on arailroad company’s track, and is killed, the 
company is not liable.—HILL v. CONcoRD & M. R. Co., 
N. H., 82 Atl. Rep. 766. 

103. RAILROAD COMPANY — Negligence — Accident on 
Railroad Crossing.—Relatively to a traveler on a pub- 
lic road, driving an animal attached to a vehicle, and 
approaching a railroad crossing over which he is about 
to pass, the railroad company is under a duty to obey 
the requirements of section 708 of the Code; and if, by 
reason of a failure to observe this duty, the locomo- 
tive comes within such elose proximity to the animal 
that it takes fright, runs away, and injury results to 
the, person in consequence of being thrown from the 
vehicle, thecompany is liable for such injury, although 
there was no actual contact between the locomotive 
and the vehicle or its occupant.—BOWEN V. GAINES- 
VILLE, J. & 8. R. Co., Ga., 228. E. Rep. 695. 


104. RAILROAD COMPANY — Railroad Crossing—Negli- 
gence.—A railroad company which knowingly avails 
itself fora number of years ofthe service at a street 
crossing of the flagman employed and paid by another 
company will be liableas an employer for ‘njury 
to a person by one of its trains, due tothe negligence 
of the flagman.—DENVER & R. G. R. Co. V. GUSTAFSON, 
Colo., 41 Pac. Rep. 505. 

105. RAILROAD CoMPANY—Receivers—Stock Killed.— 
The act entitled ‘‘An act relating to the killing or 
wounding of stock by railroads,” being chapter 94, 
Laws 1874, applies to receivers operating a railway un- 
der an appointment of a court of competent jurisdic: 
tion; and the same liability attaches to such receivers 
for the killing or wounding of stock in the operation 
of the railway as does to the company or corporation, 
the assignee or lessee of such railway company or 
corporation.—ROUSE V. REDINGER, Kan., 228. E. Rep. 
483. 

106. RAILROAD ComraNny — Sleeping. Car Company— 
Property Stolen.—Without reference to the law regu- 
lating the liability of a sleeping car company for the 
loss of property by a passenger occasioned by the neg- 
ligence of its employees, it is clear that in a case where 
the jury could reasonably infer from the evidence that 
the property lost by a passenger consisted of a sum of 
money and such articles as she might for her personal 
convenience and adornment have appropriately car- 
ried with her inthe car, and that the same was stolen 
by an employee ofthe company while the passenger 
was under his protection, the company is liable.— 
PULLMAN’S PALACE-CaR CO. V. MARTIN, Ga., 22 8. E. 
Rep. 700. 

107. RELIGIOUS SOCIETIES—Jurisdiction.—The session 
of a Presbyterian church, or the individual members 
thereof, as such, have no standing in a court of equity 
to call the incorporated trustees of the church to ac- 
count for a breach of trust. That can be done only by 
a member or members of the congregation, all of 
whom constitute the cestuis que trustent of the corpora- 
tion.—EVERETT V. TRUSTEES OF FIRST PRESBYTERIAN 
CHURCH OF ASBURY PARK, N. J., 32 Atl. Rep. 747. 

108. RES JUDICATA—Claims against Estate.—In the 
absence of fraud or collusion between an adminis- 
trator and a creditor of an estate, a judgment regularly 
rendered in a court of competent jurisdiction in favor 
of such creditor against such administrator is conclu- 
sive, as to all matters adjudicated thereby, upon 
legatees and all other creditors of the estate.—MORRIS 
v. MURPHY, Ga., 228. E. Rep. 635. 

109. Res JupDICcATA — Sufficiency of Verdict.—Where 
suit is brought for the recovery of a debt, and the 
declaration includes a proceeding for the foreclosure 
of a lien which, arising out of the same transaction, 
was alleged to be a security for the payment of the 
principal debt sued for, the verdict of the jury thereon 
rendered covers both phases of the alleged liability of 
the defendant, and, being unexcepted to, concludes 
the parties as to all matters covered by the allegations 
of the declaration, although the verdict fails to ex- 
press with such fullness and accuracy a finding for the 
plaintiff as will enable the court to decree fully as to 
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all the matters of relief sought. A finding for the 
plaintiff as to some of his contentions and the silence 
of the verdict as to others thereof is equivalent toa 
finding adversely to those contentions concerning 
which the verdict is silent.—CANDLER V. FARMERS’ 
LOAN & TRUST CO., Ga., 22S. E. Rep. 715. 

110. SALE — Stoppage in Transitu.—Where a vendor, 
as soon as he hears of the closing of his vendee’s 
store by levies of attachment, endeavors to exercise 
his right of stoppage in transitu, the mere attachment 
of the goods before delivery to the vendee will not de- 
feat such right.—BAYONNE KNIFE CO. Vv. UMBENHAUER, 
Ala., 18 South. Rep. 175. : 


111. SALE OF MORTGAGED PREMISES — Assumption of 
Debt.—Where the grantee of mortgaged premises ac- 
cepted the conveyance providing for his payment of 
the “mortgaged debt,” he cannot avoid a deficiency 
judgment against him on foreclosure by showing that 
the contract for the purchase provided for a convey- 
ance merely subject to the “mortgage,” in the absence 
of fraud by the grantor in making the conveyance. — 
WEAVER V. McKay, Cal., 41 Pac. Rep. 450. 


112. SPECIFIC PERFORMANCE — Parties — Contracts of 
Corporations.—Where two water compapies contract 
“with each other to unite in furnishing a city water, 
and each appoints a trustee to munage its business, 
such trustees are not necessary parties to an action by 
one company against the other to enforce the con- 
tract.—San DIEGO WATER CoO. V. SAN DIEGO FLUME Co., 
Cal., 41 Pac. Rep. 495. 

113. TAXATION—Banking House of National Bank.— 
The banking house, and the lot whereon it is erected, 
of any national or State bank in this State,are tobeas 
sessed to the bank inthe taxing district where the 
bank is located; and the value of such banking ,;house 
and lot is not to be included, in estimating the assess- 
able value of the shares of the stockholders.—STATE V. 
WILLIAMS, N. J., 82 Atl. Rep. 745. 

114. Tax SaLE—Sheriff.— A sheriff is not excused 
from putting the purchaser at a tax sale in possession, 
asrequired by Act 1887 and amendments, merely be- 
cause the deed to the purchaser which describes the land 
by metes and bounds, erroneously states the parish in 
which it is situate, and the number of acres in it.— 
STATE V. MORRISON, 8. Car., 23S. E. Rep. 605. 


115. TRADE-MARK — Infringement — Damages.— The 
declaration, as amended, alleging, in substance, that 
the plaintiffs were profitably engaged inthe manu- 
facture and sale of a certain valuable medicine; that 
the defendant fraudulently, deceitfully, and with in 
tent to injure the plaintiffs’ business, did manufacture, 
under a similar name, a spurious and inferior medi- 
cine, in imitation of that made by the plaintiffs, and, 
by simulating the wrappers used by the plaintiffs in 
putting up their medicine, did deceive the public, and 
thus sell large quantities of the spurious medicine as 
the genuine, all of which was to the plaintiffs’ injury 
and damage,—a cause of action was set forth, and the 
demurrer to the petition should not have been sus- 
tained.—M. A. THEDFORD MEDICINE Co. Vv. CURRY, Ga., 
228. E. Rep. 662. 

116. TRIAL—Sealed Verdict—Reception.—Civ. Code, § 
194, provides that the court may direct the jury to 
bring in a sealed verdict at the opening of the court, 
in case of an agreement during a recess; and section 
195 provides that when the jury have agreed on their 
verdict they shall be conducted into court by the of- 
ficer in charge of them, their names shall be called, 
and they shall be asked by the clerk whether they 
have agreed on averdict: Held that, where the jury 
gave their sealed verdict to the bailiff, and were not 
afterwards called together and asked if it was their 
verdict, it was invalid, though they were in the court 
room when it was delivered by the bailiff and read by 
the clerk, and no objection was made by counsel.— 
KOHN V. KENNEDY, Colo., 41 Pac. Rep. 510. 

117. TROVER—Pleading.—A declaration in trover for 
the recovery of ‘‘three thousand five hundred dollars, 





lawful money of the United States,” is too vague ang 
indefinite in its description of the property sued for, 
and ought to have been dismissed on demurrer 
thereto.—MCELHANAN Vv. FARMERS’ ALLIANCE Ware. 
HOUSE & COMMISSION CO., Ga., 228. E. Rep. 686. 

118. Trust—Resulting Trust.—Where a father causes 
a deed to land, for which he has himse!f paid the pur- 
chase money,to be made to himself, as guardian of 
his minor son, for whom he is neither a testamentary 
nor (because of his not having given bond as such) a 
statutory guardian, the legal effect of such conveyance 
is the creation of a trust in the land in favor of the 
minor son, and the position of the father with refer. 
ence to this estate is really that of a trustee, and not, 
technically, that of guardian.—McCarY V. CLEMENTS, 
Ga., 228. E. Rep. 675. 


119, TRUST IN BEHALF OF GRANTOR.—A person cannot, 
by deed, create out of his own property, upon his own 
behalf, a trust estate. A deed executed for such a pur. 
pose is void, and passes no interest, legal or equitable, 
to the trustees named. In such a case the whole title 
remains in the grantor, and the property so sought to 
be conveyed is subject to the payment of his debts,— 
SARGEANT V. BURDETT, Ga., 228. E. Rep. 667. 

120. TRUSTEES—Right to Sue in Foreign Jurisdiction. 
—A trustee appointed by the courts of one State hasa 
right to maintain a suit in relation to the trust prop- 
erty in the courts of another State.—PENNINGTON ¥. 
SMITH, U.S.C. C. (N. Y.), 69 Fed. Rep. 188. 


121. VENDOR AND PURCHASER—Contract.—W here, by 
the terms of an instrument under seal, signed by two 
parties, an obligation is imposed upon one of them to 
make a conveyance of land to the other upon the per- 
formance of conditions set forth in the instrument, 
even though there be no express undertaking upon the 
part of the latter to perform, the contract is neverthe- 
less mutual, and the latter is bound to the perferm- 
ance of the covenants and conditions thereby im- 
pliedly imposed upon him.—HAMILTON v. ENGLAND, 
Ga., 22S. E. Rep. 697. 


122. VERDICT — Assessment of Damages. — Where 
plaintiff's testimony showed that the loss sustained 
was the amount claimedin the complaint, and de- 
fendants’ counsel admitted the value of the property 
as alleged, it was error for the jury to assess dam- 
ages in a less amount.—KOEBIG V. SOUTHERN Pac. O0., 
Cal., 41 Pac. Rep. 469. 

123. WiILL—Devise of Land in Common.—Where, by 
his will, a testator devised to his daughters, one of 
whom had children then in life, certain described 
property, and in the will also declared that ‘‘the prop- 
erty willed to my daughters is to be kept for theirs and 
their children’s own use and benefit, free from the 
debts and control of any husband or person whatever,” 
the legal effect of these provisions was to vest in the 
daughter who then had children, and her children, an 
estate in common, at least as to the use, and the por- 
tion of the estate assigned to such daughter could 
neither be gold nor incumbered by her to an extent 
greater then her undivided interest.—NEW ENGLAND 
MORTGAGE SECURITY CO. v. GORDON, Ga., 22S. E. Rep. 
706 

124. WITNESS—Charge as to Credibility.—It is error to 
instruct that, if the jury believe that any witness has 
testified falsely, they may disregard all the testimony 
of such witness, unless it is corroborated by other 
credible evidence, as it omits the element that the 
testimony must have been willfully false.—PAaciFIC 
GOLD Co. V. SKILLICORN, N. Mex., 41 Pac. Rep. 533. 

125. WITNESS—Transaction with Decedent.—In an ac- 
tion by a widow to recover land claimed by defendant 
under a parol contract of purchase from plaintiff's de 
ceased husband, it appeared that the other two heirs 
of decedent conveyed their interest in the land to 
plaintiff: Held, that defendant was not a competent 
witness to prove his parol agreement, and that he had 
paid decedent in full for the land.—Vaun v. HOWLE, 
8. Car., 22S. E. Rep. 735. 
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